CHAPTER 4

Tort Law: Traditional and Cyber Torts




KEY POINTS IN THE CHAPTER

· A tort, a private wrong, is an intentional harmful act or a failure to act that causes physical or mental injury to another or damage to another’s property. The perpetrator of a private wrong is subject to a civil lawsuit.

· All persons (minors included) are legally responsible for their torts.

· Torts are classified as intentional negligence, or strict liability.

· Intentional torts—those deliberately committed, include assault and battery, false imprisonment, emotional distress, defamation, invasion of privacy, wrongful death, malicious prosecution, fraud, interference with contractual relations, trespass, conversion, nuisance, and theft of trade secrets. In a civil lawsuit, a defendant may avoid liability for these torts by proving defenses such as consent, privilege, and necessity.

· Negligence as an intentional tort arises through a person’s carelessness (the failure to act carefully). Legal defenses to negligence include contributory negligence, comparative negligence, and assumption of risk.

· The third and final category of torts is strict liability. Under this concept, the law imposes liability on people for reasons other than fault. Defendants in lawsuits (under this category) are held liable for carrying on activities or selling products that cause harm to people because they are unreasonably dangerous.Fault would not be an issue in this type of tort.

· The usual remedy to an injured party for a tort is money damages—compensatory and/or punitive. When money damages will not provide adequate relief, equitable remedies such as specific performance and injunction are available.

MATCHING QUESTIONS

Use the following terms to identify the torts listed in the table. On the line next to each description, write the letter of the term that is most closely related to it.


1. _____ At Elmwood General Hospital, an 81-year-old patient died after a nurse accidentally gave him a toxic liquid instead of his medication.

1. _____ A 21-year-old student was paralyzed from the neck down when a poorly maintained platform collapsed at Wonder Amusement Park.



1. Assault

1. Negligence

1. Trespass

1. Public nuisance

1. Conversion

1. Wrongful death
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1. _____ A surgeon performing eye surgery failed to follow standard postoperative procedure in measuring and minimizing pressure on the eye. As a result, the 7-year-old patient lost the sight in one eye.

1. _____ Neighbors complained that Huber’s property was “a junkyard and a breeding ground for rodents.” County health investigators confirmed that the property was “a source of filth and a health hazard that affected the entire neighborhood.”

1. _____ Because of poor management practices in his department, a high-level hospital staff member was being investigated. Hospital officials searched his desk, including his personal papers and belongings, while he was at lunch. They discovered that he had once been under psychiatric care.


COMPLETION QUESTIONS





1. Private nuisance

1. Malpractice

1. Infliction of emotional distress

1. Invasion of privacy

1. Malicious prosecution

1. Theft of trade secrets


In the statements below, important words have been omitted. Fill in the blanks to complete each statement.

1. Using a person’s name or picture for an advertisement or other commercial purpose without consent is a(n) ____________________.

1. A(n) ____________________ tort occurs when one person deliberately performs some act that interferes with another and thereby causes injury or property damage.

1. A person who commits the tort of conversion also may be guilty of the crime of

____________________.

1. A(n) ____________________ is a court order that restrains a person from performing or continuing to perform some act.

1. Truth is a defense to a lawsuit for ____________________.

1. The Supreme Court decision in ____________________ made it more difficult for a public figure to sue for defamation.

1. The concept of liability without fault sometimes is called ____________________.

1. Negligence occurs when a person gets ____________________.

1. The tort of ____________________ occurs when a professional’s improper, immoral, or illegal conduct in rendering services causes the recipient of those services to suffer an injury or loss.
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1. A victim of negligence must prove that the defendant’s carelessness was the

___________________ cause of the victim’s loss.

MULTIPLE-CHOICE QUESTIONS

For each statement, circle the letter of the best answer.

1. The main difference between libel and slander is that

0. libel concerns adults only; slander, minors only.

0. libel concerns minors only; slander, adults only.
0. libel concerns those things spoken; slander, those things in print.
0. libel concerns those things in print; slander, those things spoken.
1. Tort law is primarily

1. criminal law.

1. statutory.
1. case law.
1. Roman law.
1. All of the following are intentional torts except

2. trespass.

2. fraud.
2. defamation.
2. malpractice.
1. Comparative negligence can be used as a defense to a lawsuit for

3. battery.

3. negligence.
3. conversion.
3. fraud.
1. Martino, a bill collector, was kicked and punched by Beaden while trying to collect an overdue account from Beaden. Beaden could be held for the tort of

4. libel.

4. embezzlement.
4. extortion.
4. assault and battery.
1. Breaking a car window and destroying a car phone is an example of

5. fraud.

5. invasion of privacy.
5. trespass.
5. defamation.
1. By orally repeating a rumor she knew to be false, Marny damaged Jewell’s reputation. Marny was guilty of

6. nothing.

6. libel.
6. assault.
6. slander.
1. Public officials cannot collect damages for false and defamatory statements made about them unless they can prove

7. actual malice.

7. strict liability.
7. invasion of privacy.
7. malicious prosecution.






1. [bookmark: page24]Chapter 4: Tort Law: Traditional and Cyber Torts


1. Benzer bought a television that, unknown to him, was stolen. Benzer refused to surrender the television until he was reimbursed the money he paid the seller. Benzer is liable for the tort of
0. fraud.

0. trespass.
0. negligence.
0. conversion.
1. Curtis built a fence on what she thought was the border between her property and her neighbor’s. A month later, she found that the fence was on her neighbor’s property. The neighbor could hold Curtis liable for

1. nuisance.

1. trespass.
1. a criminal wrong.
1. nothing because the act was unintentional.
1. To determine negligence, the court compares the conduct of the defendant with the conduct of

2. the attorneys involved in the case.

2. the judge.
2. a reasonable person.
2. a witness in the case.
1. Lovell threatened to hit Farrin. If Lovell did hit Farrin and Farrin suffered injury or damages, she could sue Lovell for

3. nuisance.

3. assault only.
3. battery only.
3. assault and battery.
1. All of the following are a defense in a negligence suit except

4. assumption of risk.

4. contributory negligence.
4. comparative negligence.
4. strict liability.
1. A person accused of shoplifting was detained in a store for an unreasonable length of time, but a search revealed no evidence of shoplifting. The detained person can sue for

5. robbery.

5. larceny.
5. false arrest.
5. trespass.
1. A surgeon performed an appendectomy on Frank. One month later, Frank discovered that the surgeon had left some gauze in his incision, causing infection, considerable pain, and additional hospital expenses. Frank sued the surgeon to recover money damages. The basis for Frank’s lawsuit was

6. nuisance.

6. invasion of privacy.
6. conversion.
6. malpractice.
1. DiBella, a dentist, received a very derogatory letter from a former patient who was not satisfied with DiBella’s work. If no one ever saw the letter, DiBella can sue this patient for

7. libel.

7. slander.
7. conversion.
7. none of these.





	[bookmark: page25]Chapter 4: Tort Law: Traditional and Cyber Torts
	21




1. Strict liability in tort has been applied to

0. the sale of defective products to the public.

0. cases involving assault and battery.
0. cases involving free speech under the First Amendment.
0. libel and slander cases.
1. Martin leaves his garbage in open containers, causing foul odors in his neighborhood. This is an example of

1. fraud.

1. trespass.
1. nuisance.
1. defamation.
1. A tort is

2. a breach of contract.

2. an offense against the state.
2. a private wrong.
2. a crime.
1. Actual malice must be shown by

3. a private citizen attempting to recover damages for defamation.

3. a public figure in order to recover damages for defamation.
3. both public figures and private individuals.
3. a person suing for negligence.

CASE PROBLEMS

Read the case problems below. For each problem, answer yes or no, and then explain your answer in the space provided.

1. Reed, a store loss prevention officer, thought she saw Jones leaving the store with merchandise he had not paid for concealed under his coat. Reed stopped Jones outside the store and asked if he would please come to the store manager’s office. Jones agreed and followed Reed to the office. At the office, Reed explained to Jones why he was being detained and then asked if he would mind emptying his coat pockets. Jones agreed. Satisfied that Jones had stolen nothing, Reed released him with an apology. Later Jones claimed that he was the victim of false arrest. Was he correct?

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

1. Langley, a state beauty contest winner, was sunning herself by the pool at the hotel where she was staying. Without her permission, King took a photo of her and sold the photo to Dansig for use in an advertising campaign. Langley has sued Dansig for damages for the unauthorized use of her picture. Can Langley recover damages?

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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1. Dr. Springer tried unsuccessfully for over a year to collect a $1,000 debt from Byrd, a prominent citizen of the community, for services rendered. One evening at a dinner party, Springer casually mentioned to several of his business friends, including the president of the local bank, that he had not been able to collect the overdue debt from Byrd. As a result, Byrd was denied a personal loan he had applied for at the bank. Byrd claims that Springer’s remark was slanderous and that Springer owes him damages. Is Byrd correct?

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

1. Marvelle had just mopped and waxed an area of the floor of his restaurant. He placed signs around the waxed area warning customers of the danger. Despite the warnings, Davis walked onto the waxed area. He slipped, fell, and broke an arm and a leg. Davis now claims that Marvelle is liable for the injuries he sustained. Is Davis correct?

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

SHORT-ESSAY QUESTIONS

Answer each of the following questions in the space provided.

1. The torts of false arrest and false imprisonment are often confused. Explain the difference between false arrest and false imprisonment, and give a brief example of each.

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

1. A person bringing a lawsuit for negligence must generally show the presence of four elements. List and describe these elements.

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

1. Two common defenses in a lawsuit based on negligence are contributory negligence and comparative negligence. What are the differences between them?

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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1. The law of defamation was significantly affected by the Supreme Court’s decision in New York Times Co. v. Sullivan. Discuss.

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

1. What concern should a website owner have about his/her privacy being invaded?

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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1. f

1. b

1. h

1. d

1. j

Completion Questions

1. invasion of privacy

1. [bookmark: page251][bookmark: _GoBack]intentional

1. theft (stealing)

1. injunction

1. defamation

1. New York Times v. Sullivan

1. strict liability

1. careless

1. malpractice

1. proximate (direct)

Multiple-Choice Questions

1. d

1. c

1. d

1. b

1. d

1. c

1. d

1. a

1. d

1. b

1. c

1. d

1. d

1. c

1. d

1. d

1. a

1. c

1. c

1. b

Case Problems

1. No, there has been no false arrest. For a false arrest to occur, a person must be detained against his or her will. In this case, Jones, confronted by Reed for possible shoplifting, consented and freely accompanied her (Reed) to the store manager’s office.

1. Yes. An invasion of privacy has taken place because Dansig, without consent, used Langley’s picture in an advertising campaign.
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1. No. The remark about Byrd was true, so Byrd has no claim for damages on the basis of slander. Byrd, however, can sue for invasion of privacy because Dr. Springer wrongfully disclosed true information about Byrd which was not of legitimate concern to the public—in this case those in attendance at the dinner party.

1. No. Davis was negligent (i.e., he acted carelessly). He (Davis) should have foreseen that his act of walking onto the waxed floors, in spite of the signs that warned customers not to, created a risk that injury could have resulted. Davis failed to act as a “reasonable person” would have acted. On the other hand, if Davis were not the average individual (e.g., minor child, sight impaired, advanced age), he might have some success in suing the restaurant. He could claim that the restaurant contributed to his (Davis’s) negligence by not anticipating dangers for certain classes of people (e.g., as a sight-impaired person he could not see the small signs; or as a minor child he was attracted to the area by the shiny floor).

Short-Answer Questions

1. False arrest involves unlawful detainment by an authorized official—for example, a police officer—without just cause. False imprisonment occurs when a person is unlawfully forced to remain in a certain area or a person’s freedom of movement is restricted. (Examples will vary.) A police officer mistakes you for someone else and arrests you (false arrest). A store detective holds you in a locked room on suspicion of shoplifting (false imprisonment).

1. Refer to pp. 80-82.

1. Refer to p. 82.

1. Refer to pp. 71-74, specifically p. 73.

1. Refer to p. 76


