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Contracts Defined
A contract is a promise that the law will enforce.
The Purpose of a Contract
Contracts exist to make business matters more predictable.
Judicial Activism vs Judicial Restraint
Judicial Restraint– a court takes a passive role and requires parties to fulfill whatever obligations the court agreed to, whether the deal was wise or foolish. Judicial restraint make the law less flexible but more predictable.
Judicial Activism – a court will ignore certain provisions of the contract or the whole agreement if the judge believes that enforcing the deal would be unjust. Judicial activism make the law more flexible but less predictable.
Issues and Answers
Elements of a contract
· Agreement - One party must make a valid offer, and the other party must accept it.
· Consideration - There has to be bargaining that leads to an exchange between the parties.
· Legality - The contract must be for lawful purposes.
· Capacity - The parties must be adults of sound mind.
Additional Issues
· Consent – Neither party may trick or force the other into the agreement.
· Written Contracts – Some contracts must be in written form to be enforceable.
· Third Party Interests – Some contracts affect people other than the parties themselves.
· Performance and Discharge – If the party fully performs what the contract requires, his duties are discharged.
· Remedies – A court awards money or other relief to a party injured by a breach of contract.
Analyzing a Contract
· If the contract is for the sale of goods, UCC Article 2 governs
· If the contract is for services, employment, or real estate, the common law governs
· If the parties formally agreed and stated explicit terms, there is probably an express contract
· If the parties did not formally agree but their conduct, words, or past dealings indicate they indented a binding agreement, there may be an implied contract
· An unenforceable agreement is one with a legal defect, such as an oral agreement that the law requires to be in writing
· A voidable contract occurs when one party has committed fraud, giving the other party right to terminate the agreement or when one party lacks the capacity to make a contract and may escape liability
· A void agreement means that the law will ignore the deal regardless of what the parties want typically because the purpose of the deal is illegal
· A claim of promissory estoppel requires that the defendant made a promise knowing that the plaintiff would likely rely on, and the plaintiff did so. It would be wrong to deny recovery 
Example:	Jim left company B because company A offered him a job and company A knew about this yet, when Jim showed up company A refused him the promised job or decided to fire him the first day. Jim cannot sue company for firing him but he can sue the company for breaking the promissory estoppel.
· A claim of quasi-contract requires that the defendant received a benefit, knowing that the plaintiff would expect compensation, and it would be unjust not to grant it
Example:	While Jim was at home a contractor paved Jim’s driveway even though the contractor was not contracted to do so and Jim did not stop the contractor. Jim still has to pay the contractor under quasi-contract rules.
Types of Contracts
Bilateral Contract
Both parties make a promise. Most contracts are bilateral.
Example:	Apartment Leases, Contract between consumers and registered legal house contractors.
Unilateral Contract
One party makes a promise that the other party can accept only by doing something.
Example:	Jim states that he will give $2,000 to whoever can find his missing dog. The only way to accept this contract would be find Jim’s dog.
Express Contract
The 2 parties explicitly state all the important terms of the agreement.
Implied Contract
The words and the conduct of the parties indicate that they intended an agreement.
Example:	Federal Express vs Dutschmann. 
Executory Contract
A contract is executory when one or more parties has not fulfilled its obligations yet (the contract is signed but not yet executed)
Executed Contract
A contract is executed when all parties have fulfilled their obligations
Valid, Unenforceable, Voidable and Void Agreements
· Valid - Satisfies all law’s requirements. Court will enforce it
· Unenforceable - Parties intend to form a bargain but a court declares that the some rule of law prevents the contract from being enforced. 
Example:	Film producer says to Gloria: “Star in my movie which I will start filming in 18 months and I will pay you $1 million”.  This contract is not enforceable until written since 18 months is more that 1 year and such agreements which will start more than 1 year later must be written)
· Voidable - Law permits one party to terminate agreement
· Void Agreement - Neither party can enforce a void agreement since one of the parties had not legal authority to make a contract. 
Example:	Jim signs an agreement with another person as his real estate agent when the other person was not a licensed real estate agent)
Employment Contract
Employees at will – can be fired for ANY reason (except race, religion, sex, color).
Remedies Created by Judicial Activism
Promissory Estoppel
In promissory estoppel cases, the defendant made a promise that the plaintiff relied on.
Even when there’s no contract, a plaintiff may use promissory estoppel to enforce the defendant’s promise if he can show that:
· The defendant made the promise knowing that the plaintiff would likely rely on it
· The plaintiff did rely on the promise; and
· The only way to avoid injustice is to enforce the promise.
Quasi-Contract
In quasi-contracts cases, the defendant did not make any promise, but he received a benefit from the plaintiff.
Even when there is no contract, a court may use quasi-contract to compensate a plaintiff who can show that:
· The plaintiff gave some benefit to the defendant
· The plaintiff reasonably expected to be paid for the benefit and the defendant knew this; and
· The defendant would be unjustly enriched if he did not pay.
Four Theories of Recovery
	Theory
	Did the Defendant Make a Promise?
	Is There a Contract?
	Description

	Express Contract
	Yes
	Yes
	The parties intend to contract and agree on explicit term.

	Implied Contract
	Not Explicitly
	Yes
	The parties do not formally agree, but their words and conduct indicate an intention to create a contract.

	Promissory Estoppel
	Yes
	No
	There is no contract, but the defendant makes a promise that he can foresee will induce reliance; the plaintiff relies on it; it would be unjust not to enforce the promise.

	Quasi-Contract
	No
	No
	There is no intention to contract, but the plaintiff gives some benefit to the defendant, who knows that the plaintiff expects compensation; it would be unjust not to award the plaintiff damages.



Sources of Contract Law
Common Law
If the contract is for services, employment, or real estate, the common law governs.
Uniform Commercial Code (UCC)
Created to facilitate easy formation and enforcement of contracts in a fast paced world.
UCC Article 2 governs the sale of goods. 
“Goods” means anything movable, except for money, securities and certain legal rights.
In a mixed contract involving both goods and services UCC governs only if the primary purpose was the sale of goods.


