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Meeting of the Minds
The courts try to objectively assess the intents of the parties. The parties can form a contract only if they have a meeting of the minds. This requires that they (1) understood each other and (2) intend to reach an agreement.
Offer
Bargaining begins with an offer. 
An offer is an act or statement that proposes definite terms and permits the other party to create a contract by accepting those terms.
The offeror makes an offer to the offeree.
Two questions determine whether a statement is an offer:
· Did the offeror intend to make a bargain?
· Are the terms of the offer definite?
Problems with Intent
Invitations to Bargain
An invitation to bargain is not an offer.
Example:	“I will not sell my car for less than $15K.” is also not an offer.
Price Quotes
A price quote is generally not an offer.
Example:	A sends a price quote (with limited warranty) to B.	[not an offer]
	B orders goods (without limited warranty) from A.	[an offer]
	A delivers goods to B.	[accept offer w/o warranty] 
Letters of Intent
Letters of intent are mostly just that “a letter of intent”, NOT an offer or a contract. To be on the safe side, state in the letter that it is not a contract, and that neither side is bound by it.
Advertisements
An advertisement is generally not an offer. It is merely a request for offers. The consumer makes the offer. The seller can reject the offer. 
Most states have some form of consumer protection statute. These statutes outlaw false advertising.
Example:	An automobile dealer who advertises remarkably low price but has only one automobile at that price violates the consumer protection statute, because the ad aims to trick the consumer.
Auctions
Placing an item up for auction is not an offer; it is merely a request for an offer. But the bids are offers. If and when the hammer falls the auctioneer has accepted the offer. Only if an auction explicitly states that it’s an auction with “no reserve” the auctioneer must sell it to the highest bidder. By default all auction are “reserve” auctions even if it is not explicitly stated.
Problems with Definiteness
The terms of the offer must be definite. If the offer is vague, the court cannot enforce it and there is no contract.
UCC and Open Terms
Under UCC §2-204(3), only the quantity is mandatory and the contract does not fail for indefiniteness. Even the price is not required!
If the contract lacks a method for determining the missing terms, the UCC contains gap-filler provisions. The most important gap-filler provisions of UCC are:
	USS Gap-Filler Provision
	Description

	Open Price
	The Code establishes a reasonable price – market price, or a price by a neutral expert.

	Output and Requirements Provisions
	An output contract obligates the seller to sell all his output to the buyer. A requirement contract obligates buyer to buy all of his needed goods from the seller. Both types of contract are incomplete. UCC requires that both parties act in good faith.

	Delivery, Time, and Payment
	Usually:
· The place of delivery is the seller’s business. 
· The time for shipping goods is a reasonable time, based on normal trade practice.
· The payments are due when and where the buyer receives goods.

	Warranties
	Implied warranty or merchantability – the goods must be at least average quality.
Implied warranty of fitness for a particular purpose – if seller knows that the buyer will use goods for particular purpose, the seller is held to warrant that the goods are fit for the particular purpose.
For more details, see Chapter 21.



Termination of Offers
Termination by Revocation
Offeror can revoke the offer any time before it is accepted.
Revocation is effective when the offeree receives it.
Firm Offers and Revocability
Firm offer is one that by its own terms will be held open for a given period.
	Contract
	Revocable
	Details

	Common Law
	Yes
	Revocation is effective if the offeree received it before he accepts the offer.

	Option Contract
	No
	With an open contract, the interested purchaser buys the right to have the offer held open. The offeror may not revoke offer during the option period.

	Sale of Goods
	No
	Under UCC, a writing signed by a merchant, offering to hold open an offer for a stated period, may not be revoked. Open period may not exceed 3 months.


Termination by Rejection
If offeree rejects an offer, the rejection terminates the offer immediately.
A counteroffer is a rejection.
Termination by Expiration
When an offer specifies a time limit for acceptance, that period is binding – the offer is not valid after the time limit.
If the offer specifies no time limit, the offeree has a reasonable period in which to accept. Reasonable period varies, depending on the type of offer, previous dealings between parties, and any normal trade usage. For example, in a face-to-face bargaining, the end of the meeting ends the offer period.
Termination by Operation of Law
Death or mental incapacity of the offeror terminates offer, whether the offeree knows of the change or not.
Destruction of the subject matter terminates the offer.
Acceptance
The offeree must say or do something to accept. Silence is not acceptance.
When the offer is for a bilateral contract, the offeree must accept by making a promise.
When the offer is for a unilateral contract, the offeree must accept by performing.
If the offer is ambiguous, the offeree may accept by either promise or performance. Same rule under UCC.
Mirror Image Rule
The common law mirror image rule requires that acceptance be on precisely the same terms as the offer. 
If the acceptance contains terms that even slightly modify the offer, we have counteroffer. A counteroffer terminates the offer.
UCC and the Battle of Forms
UCC §2-207 significantly modifies the mirror image rule for sales of goods. Under this term, acceptance that adds additional or different terms will often create a contract.
Additional or Different Terms
Under both common law (CL) and UCC, the offeree must have intent to accept.
Under UCC, an offeree who accepts may include in the acceptance terms that are additional to or different from those in the offer. 


Additional terms are those that bring up new issues. Additional terms generally become part of the contract.
Different terms are those that contradict the terms in the offer. In majority of the states, different (contradictory) terms cancel each other, and are replaced by the UCC gap-filler provisions.
Example:	Warranties are different in the buyers form compared to the one in the sellers form.
Materially altering the contract (surprise condition or contract by ambush) will lead to contract where the additional terms do not become part of the contract.
Example:	In the Bayway vs OMT case it was declared by the court that the agreement was not materially altered.
Clickwraps and Shrinkwraps
The agreements that come with Clickwraps and Shrinkwraps are most of time enforced, even though they are against consumers. Beware!
Communication of Acceptance
The offeree must communicate his acceptance for it to be effective.
Medium and Manner of Acceptance
Medium – whether the acceptance is done in person or by mail, e-mail, telephone, or fax.
Manner – whether offeree accepts by promising, by down payment, by performing, etc.
If an offer demands acceptance in a particular medium of manner, the offeree must follow these requirements.
If an offer does not specify a type of acceptance, the offeree may accept in any reasonable medium and manner.
Time of Acceptance: The Mailbox Rule
An acceptance is effective upon dispatch, meaning it is out of the offeree’s control.
Note:	For international business, the Convention on Contracts for the International Sale of Goods (CISG) rejects the mailbox rule. Under CISG, an acceptance is not effective until the offeror receives it.
Promissory Estoppel
Under the Promissory Estoppel doctrine, even if there is no contract, a promise may be enforceable if:
· The offeror makes a promise knowing the offeree is likely to rely
· The offeree does in fact rely, and
· The only way to avoid injustice is to enforce the promise.

TODO: FIND THE RIGHT PLACE FOR THE FOLLOWING:
Four Theories of Recovery
	Theory
	Did the defendant make a promise?
	Is there a contract?

	Express Contract
	Yes
	Yes

	Implied Contract
	Not Explicitly
	Yes

	Promissory Estoppel
	Yes
	No

	Quasi-Contract
	No
	No
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