D. 	Judges (traditional role)

A judge’s authority to “create” law is an important dividing line between the legal techniques and assumptions of common lawyers and civil lawyers.  The following materials describe the judicial function in the civil law and common law traditions.  They also consider the content and the form of judicial opinions in the two traditions.  What are the differences?  What do they tell us about the nature of the judicial office?  About the legal sources a judge may use to explain a decision?  

1. 	Traditional understanding of the Civil Law judge 

	
	The Civil Law Tradition 

 JUDGES

We in the common law world know what a judge is. He is a culture hero, even something of a father figure. Many of the great names of the common law are those of judges: Coke, Mansfield, Marshall, Story, Holmes, Brandeis, Cardozo. We know that our legal tradition was originally created and has grown and developed in the hands of judges, reasoning closely from case to case and building a body of law that binds subsequent judges, through the doctrine of stare decisis, to decide similar cases similarly. We know that there is an abundance of legislation in force, and we recognize that there is a legislative function. But to us the common law means the law created and molded by the judges, and we still think (often quite inaccurately) of legislation as serving a kind of supplementary function. We are accustomed, in the common law world, to judicial review of administrative action, and in the United States the power of judges to hold legislation invalid if unconstitutional is accepted without serious question. We know that our judges exercise very broad interpretative powers, even where the applicable statute or administrative action is found to be legally valid. We do not like to use such dramatic phrases as "judicial supremacy," but when pushed to it we admit that this is a fair description of the common law system, particularly in the United States.

We also know where our judges come from. We know that they attend law school and then have successful careers either in private practice or in government, frequently as district attorneys. They are appointed or elected to judicial positions on the basis of a variety of factors, including success in practice, their reputation among their fellow lawyers, and political influence. Appointment or election to the bench comes as a kind of crowning achievement relatively late in life. It is a form of recognition that brings respect and prestige. The judge is well paid, and if he is among the higher judicial echelons, he will have secretaries and research assistants. If he sits on the highest court of a state or is high in the federal judiciary, his name may be a household word. His opinions will be discussed in the newspapers and dissected and criticized in the legal periodicals. He is a very important person.


This is what common lawyers mean when they talk about judges. But in the civil law world, a judge is something entirely different. He is a civil servant, a functionary. Although there are important variations, the general pattern is as follows. A judicial career is one of several possibilities open to a student graduating from a university law school. Shortly after graduation, if he wishes to follow a judicial career, he will take a state examination for aspirants to the judiciary and, if successful, will be appointed as a junior judge. (In France and a few other nations, he must first attend a special school for judges.) Before very long, he will actually be sitting as a judge somewhere low in the hierarchy of courts. In time, he will rise in the judiciary at a rate dependent on some combination of demonstrated ability and seniority. He will receive salary increases according to preestablished schedules and will belong to an organization of judges that has improvement of judicial salaries, working conditions, and tenure as a principal objective.

Lateral entry into the judiciary is rare. Although provision is made in some civil law jurisdictions for the appointment of distinguished practicing attorneys or professors to high courts (particularly to the special constitutional courts established since World War II), the great majority of judicial offices, even at the highest level, are filled from within the ranks of the professional judiciary. Judges of the high courts receive, and deserve, public respect, but it is the kind of public respect earned and received by persons in high places elsewhere in the civil service.

One of the principal reasons for the quite different status of the civil law judge is the existence of a different judicial tradition in the civil law, beginning in Roman times. The judge (iudex) of Rome was not a prominent man of the law. Prior to the Imperial period he was, in effect, a layman discharging an arbitral function by presiding over the settlement of disputes according to formulae supplied by another official, the praetor. The iudex was not expert in the law and had very limited power. For legal advice he turned to the jurisconsult. Later, during the Imperial period, the adjudication of disputes fell more and more into the hands of public officials who were also learned in the law, but by that time their principal function was clearly understood to be that of applying the emperor's will. The judge had no inherent lawmaking power. He was less limited in medieval and prerevolutionary times, when it was not unusual for continental judges to act much like their English counterparts. That, indeed, was the problem: they were interpreting creatively, building a common law that was a rival to the law of the central government in Paris and even developing their own doctrine of stare decisis.

With the revolution, and its consecration of the dogma of strict separation of powers, the judicial function was emphatically restricted. The revolutionary insistence that law be made only by a representative legislature meant that law could not be made, either directly or indirectly, by judges. One expression of this attitude was the requirement that the judge use only "the law" in deciding a case, and this meant, as we have seen in Chapter IV, that he could not base his decision on prior judicial decisions. The doctrine of stare decisis was rejected. An extreme expression of the dogma of strict separation of the legislative and judicial powers was the notion that judges should not interpret incomplete, conflicting, or unclear legislation. They should always refer such questions to the legislature for authoritative interpretation. It was expected that there would not be very many such situations, and that after a fairly brief period almost all the problems would be corrected and further resort to the legislature for interpretation would be unnecessary. (The history of the retreat from this position will be described in the next chapter.)

The picture of the judicial process that emerges is one of fairly routine activity. The judge becomes a kind of expert clerk. He is presented with a fact situation to which a ready legislative response will be readily found in all except the extraordinary case. His function is merely to find the right legislative provision, couple it with the fact situation, and bless the solution that is more or less automatically produced from the union. The whole process of judicial decision is made to fit into the formal syllogism of scholastic logic. The major premise is in the statute, the facts of the case furnish the minor premise, and the conclusion inevitably follows. In the uncommon case in which some more sophisticated intellectual work is demanded of the judge, he is expected to follow carefully drawn directions about the limits of interpretation.

The net image is of the judge as an operator of a machine designed and built by legislators. His function is a mechanical one. The great names of the civil law are not those of judges (who knows the name of a civil law judge?) but those of legislators (Justinian, Napoleon) and scholars (Gaius, Irnerius, Bartolus, Mancini, Domat, Pothier, Savigny, and a host of other nineteenth‑ and twentieth‑century European and Latin American scholars). The civil law judge is not a culture hero or a father figure, as he often is with us. His image is that of a civil servant who performs important but essentially uncreative functions.

It is a logical, if not a necessary, consequence of the quite different status of the civil law judge that he is not widely known, even among lawyers. His judicial opinions are not read in order to study his individual ways of thinking and his apparent preconceptions and biases. Although there are exceptions, the tendency is for the decisions of higher courts in civil law jurisdictions to be strongly collegial in nature. They are announced as the decision of the court, without enumeration of votes pro and con among the judges. In most jurisdictions separate concurring opinions and dissenting opinions are not written or published, nor are dissenting votes noted. The tendency is to think of the court as a faceless unit.

The result is that although there is a superficial similarity of function between the civil law judge and the common law judge, there are substantial disparities in their accepted roles. In part the contemporary civil law judge inherits a status and serves a set of functions determined by a tradition going back to the iudex of Roman times. This tradition, in which the judge has never been conceived of as playing a very creative part, was reinforced by the anti‑judicial ideology of the European revolution and the logical consequences of a rationalistic doctrine of strict separation of powers. The civil law judge thus plays a substantially more modest role than the judge in the common law tradition, and the system of selection and tenure of civil law judges is consistent with this quite different status of the judicial profession.

The establishment of rigid constitutions and the institution of judicial review of the constitutionality of legislation in some civil law jurisdictions has to some extent modified the traditional image of the civil law judge. In some jurisdictions (e.g. Austria, Italy, Germany, and Spain), special constitutional courts have been established. These special courts, which are not part of the ordinary judicial system and are not manned by members of the ordinary judiciary, were established in response to the civil law tradition that judges (i.e. ordinary judges‑the modern successors of the Roman iudex and the civil judges of the jus commune) cannot be given such power. With the establishment of these special courts manned by specially selected judges, tradition is, at least in form, observed. Indeed, a few purists within the civil law tradition suggest that it is wrong to call such constitutional courts "courts" and their members "judges." Because judges cannot make law, the reasoning goes, and because the power to hold statutes illegal is a form of lawmaking, these officials obviously cannot be judges and these institutions cannot be courts. But even where, as in some nations in Latin America, the power of judicial review resides in the highest ordinary courts, the traditional civil law image of the judge retains most of its power. Judicial service is a bureaucratic career; the judge is a functionary, a civil servant; the judicial function is narrow, mechanical, and uncreative.
	___________________________________


2. 	The Common Law Judge

	Benjamin N. Cardozo,
	The Nature Of The Judicial Process 9-75 (1921)

Introduction.  The Method of Philosophy.

The work of deciding cases goes on every day in hundreds of courts throughout the land.  Any judge, one might suppose, would find it easy to describe the process which he had followed a thousand times and more.  Nothing could be farther from the truth.  Let some intelligent layman ask him to explain:  he will not go very far before taking refuge in the excuse that the language of craftsmen is unintelligible to those untutored in the craft.  Such an excuse may cover with a semblance of respectability an otherwise ignominious retreat.  It will hardly serve to still the pricks of curiosity and conscience.  In moments of introspection, when there is no longer a necessity of putting off with a show of wisdom the uninitiated interlocutor, the troublesome problem will recur, and press for a solution.  What is it that I do when I decide a case?  To what sources of information do I appeal for guidance?  In what proportions do I permit them to contribute to the result?  In what proportions ought they to contribute?  If a precedent is applicable, when do I refuse to follow it?  If no precedent is applicable, how do I reach the rule that will make a precedent for the future? If I am seeking logical consistency, the symmetry of the legal structure, how far shall I seek it?  At what point shall the quest be halted by some discrepant custom, by some consideration of the social welfare, by my own or the common standards of justice and morals?  Into that strange compound which is brewed daily in the caldron of the courts, all these ingredients enter in varying proportions.  

I am not concerned to inquire whether judges ought to be allowed to brew such a compound at all.  I take judge-made law as one of the existing realities of life.  There, before us, is the brew.  Not a judge on the bench but has had a hand in the making.  The elements have not come together by chance.  Some principle, however unavowed and inarticulate and subconscious, has regulated the infusion.  It may not have been the same principle for all judges at any time, nor the same principle for any judge at all times.  But a choice there has been, not a submission to the decree of Fate; and the considerations and motives determining the choice, even if often obscure, do not utterly resist analysis.  


Before we can determine the proportions of a blend, we must know the ingredients to be blended.  Our first inquiry should therefore be:  Where does the judge find the law which he embodies in his judgment?  There are times when the source is obvious.  The rule that fits the case may be supplied by the constitution or by statute.  If that is so, the judge looks no farther.  The correspondence ascertained, his duty is to obey.  The constitution overrides a statute, but a statute, if consistent with the constitution, overrides the law of judges.  In this sense, judge-made law is secondary and subordinate to the law that is made by legislators.  It is true that codes and statutes do not render the judge superfluous, nor his work perfunctory and mechanical.  There are gaps to be filled.  There are doubts and ambiguities to be cleared.  There are hardships and wrongs to be mitigated if not avoided.  Interpretation is often spoken of as if it were nothing but the search and the discovery of a meaning which, however obscure and latent, had none the less a real and ascertainable pre-existence in the legislator's mind.  The process is, indeed, that at times, but it is often something more.  The ascertainment of intention may be the least of a judge's troubles in ascribing meaning to a statute.  "The fact is," says Gray in his lectures on the Nature and Sources of  the Law, “that the difficulties of so-called interpretation arise when the legislature has had no meaning at all; when the question which is raised on the statute never occurred to it; when what the judges have to do is, not to determine what the legislature did mean on a point which was present to its mind, but to guess what it would have intended on a point not present to its mind, if the point had been present." ... You may call this process legislation, if you will.  In any event, no system of  jus sciptum has been able to escape need of it.  

[Cardozo then discusses the enlargement of judicial interpretation through a method called “free decision.”]

We reach the land of mystery when constitution and statute are silent, and the judge must look to the common law for the rule that fits the case.  He is the "living oracle of the law" in Blackstone's vivid phrase.  Looking at Sir Oracle in action, viewing his work in the dry light of realism, how does he set about his task?

The first thing he does is to compare the case before him with the precedents, whether stored in his mind or hidden in the books.  I do not mean that precedents are ultimate sources of the law, supplying the sole equipment that is needed for the legal armory, the sole tools, to borrow Maitland's  phrase, "in the legal smithy."  Back of precedents are the basic juridical conceptions which are the postulates of judicial reasoning, and further back are the habits of life, the institutions of society, in which those conceptions had their origin, and which, by a process of interaction, they have modified in turn.  None the less, in a system so highly developed as our own, precedents have so covered the ground that they fix the point of departure from which the labor of the judge begins.  Almost invariably, his first step is to examine and compare them.  If they are plain and to the point, there may be need of nothing more.  Stare decisis is at least the everyday working rule of our law.  I shall have something to say later about the propriety of relaxing the rule in exceptional conditions.  But unless those conditions are present, the work of deciding cases in accordance with precedents that plainly fit them is a process similar in its nature to that of deciding cases in accordance with a statute.  It is a process of search, comparison, and little more.  Some judges seldom get beyond that process in any case.  Their notion of their duty is to match the colors of the case at hand against the colors of many sample cases spread out upon their desk.  The sample nearest in shade supplies the applicable rule.  But, of course, no system of living law can be evolved by such a process, and no judge of a high court, worthy of his office, views the function of his place so narrowly.  If that were all there was to our calling, there would be little of intellectual interest about it.  The man who had the best card index of the cases would also be the wisest judge.  It is when the colors do not match, when the references in the index fail, when there is no decisive precedent, that the serious business of the judge begins.  He must then fashion law for the litigants before him.  In fashioning it for them, he will be fashioning it for others. 


Not all the progeny of principles begotten of a judgment survive, however, to maturity.  Those that cannot prove their worth and strength by the test of experience are sacrificed mercilessly and thrown into the void.  The common law does not work from pre-established truths of universal and inflexible validity to conclusions derived from them deductively.  Its method is inductive, and it draws its generalizations from particulars.  The process has been admirably stated by Munroe Smith: "In their effort to give to the social sense of justice articulate expression in rules and in principles, the method of the lawfinding experts has always been experimental.  The rules and principles of case law have never been treated as final truths, but as working hypotheses, continually retested in those great laboratories of the law, the courts of justice.   Every new case is an experiment; and if the accepted rule which seems applicable yields a result which is felt to be unjust, the rule is reconsidered.  It may not be modified at once, for the attempt to do absolute justice in every single case would make the development and maintenance of general rules impossible; but if a rule continues to work injustice, it will eventually be  reformulated.  The principles themselves are continually retested; for if the rules derived from a principle do not work well, the principle itself must ultimately be re-examined." [Munroe Smith, "Jurisprudence," Columbia University Press, 1909, p. 21]  

In this perpetual flux, the problem which confronts the judge is in reality a twofold one: he must first extract from the precedents the underlying principle, the ratio decidendi; he must then determine the path or direction along which the principle is to move and develop, if it is not to wither and die. . . .

The directive force of a principle may be exerted along the line of logical progression; this I will call the rule of analogy or the method of philosophy; along the line of historical development; this I will call the method of evolution; along the line of the customs of the community; this I will call the method of tradition; along the lines of justice, morals and social welfare, the mores of the day; and this I will call the method of sociology.

I have put first among the principles of selection to guide our choice of paths, the rule of analogy or the method of philosophy.  In putting it first, I do not mean to rate it as most important.  On the contrary, it is often sacrificed to others.  I have put it first because it has, I think, a certain presumption in its favor. . . . Homage is due to it over every competing principle that is unable by appeal to history or tradition or policy or justice to make out a better right. . . . Holmes has told us in a sentence which is now classic that "the life of the law has not been logic; it has been experience." But Holmes did not tell us that logic is to be ignored when experience is silent. . . . 

Three of the directive forces of our law-- philosophy, history and custom -- have now been seen at work.  We have gone far enough to appreciate the complexity of the problem.  We see that to determine to be loyal to precedents and to the principles back of precedents does not carry us far upon the road.  Principles are complex bundles.  It is well enough to say that we shall be consistent, but consistent with what?  Shall it be consistency with the origins of the rule, the course and tendency of development?  Shall it be consistency with logic or philosophy or the fundamental conceptions of jurisprudence as disclosed by analysis of our own and foreign systems?  

All these loyalties are possible.  All have sometimes prevailed.  How are we to choose between them?  Putting that question aside, how do we choose between them?  Some concepts of the law have been in a peculiar sense historical growths.  In such departments, history will tend to give direction to development.  In other departments, certain large and fundamental concepts, which comparative jurisprudence shows to be common to other highly developed systems, loom up above all others.  In these we shall give a larger scope to logic and symmetry.  A broad field there also is in which rules may, with approximately the same convenience, be settled one way or the other.  Here custom tends to assert itself as the controlling force in guiding the choice of paths.  Finally, when the social needs demand one settlement rather than another, there are times when we must bend symmetry, ignore history and sacrifice custom in the pursuit of other and larger ends.


From history and philosophy and custom, we pass, therefore, to the force which in our day and generation is becoming the greatest of them all, the power of social justice which finds its outlet and expression in the method of sociology.  

The final cause of law is the welfare of society.  The rule that misses its aim cannot permanently justify its existence.  "Ethical considerations can no more be excluded from the administration of justice which is the end and purpose of all civil laws than one can exclude the vital air from his room and live." [Dillon, "Laws and Jurisprudence of England and America," p. 128, quoted by Pound, 27 Harvard L. R. 731,733.]  Logic and history and custom have their place.  We will shape the law to conform to them when we may; but only within bounds.  The end which the law serves will dominate them all.  There is an old legend that on one occasion God prayed, and his prayer was "Be it my will that my justice be ruled by my mercy."  That is a prayer which we all need to utter at times when the demon of formalism tempts the intellect with the lure of scientific order.  I do not mean, of course, that judges are commissioned to set aside existing rules at pleasure in favor of any other set of rules which they may hold to be expedient or wise.  I mean that when they are called upon to say how far existing rules are to be extended or restricted, they must let the welfare of society fix the path, its direction and its distance.  [T]here may be a paramount public policy, one that will prevail over temporary inconvenience or occasional hardship, not lightly to sacrifice certainty and uniformity and order and coherence.  All these elements must be considered.  They are to be given such weight as sound judgment dictates. They are constituents of that social welfare which it is our business to discover. In a given instance we may find that they are constituents of preponderating value.  In others, we may find that their value is subordinate.  We must appraise them as best we can.

I have said that judges are not commissioned to make and unmake rules at pleasure in accordance with changing views of expediency or wisdom. This does not mean that there are not gaps, yet unfilled, within which judgment moves untrammeled.  Mr. Justice Holmes has summed it up in one of his flashing epigrams:  "I recognize without hesitation that judges must and do legislate, but they do so only interstitially; they are confined from molar to molecular motions.  A common-law judge could not say, I think the doctrine of consideration a bit of historical nonsense and shall not enforce it in my court." [Southern Pacific Co. v. Jensen, 244 U.S. 205,221.]  This conception of the legislative power of a judge as operating between spaces is akin to the theory of "gaps in the law" familiar to foreign jurists. "The general framework furnished by the statute is to be filled in for each case by means of interpretation, that is, by following out the principles of the statute.  In every case, without exception, it is the business of the court to supply what the statute omits, but always by means of an interpretative function."  If the statute is interpreted by the method of "free decision," the process differs in degree rather than in kind from the process followed by the judges of England and America in the development of the common law.

The fissures in the common law are wider than the fissures in a statute, at least in the form of statute common in England and the United States.  In countries where statutes are oftener confined to the announcement of general principles and there is no attempt to deal with details or particulars, legislation has less tendency to limit the freedom of the judge.  That is why in our own law there is often greater freedom of choice in the construction of constitutions than in that of ordinary statutes.  Constitutions are more likely to enunciate general principles, which must be worked out and applied thereafter to particular conditions. What concerns us now, however, is not the size of the gaps.  It is rather the principle that shall determine how they are to be filled, whether their size be great or small.  The method of sociology in filling the gaps puts its emphasis on the social welfare.


Social welfare is a broad term.  I use it to cover many concepts more or less allied.  It may mean what is commonly spoken of as public policy, the good of the collective body.  In such cases, its demands are often those of mere expediency or prudence.  It may mean on the other hand the social gain that is wrought by adherence to the standards of right conduct, which find expression in the mores of the community.  In such cases, its demands are those of religion or of ethics or of the social sense of justice, whether formulated in creed or system, or immanent in the common mind.  One does not readily find a single term to cover these and kindred aims which shade off into one another by imperceptible gradations.  

It is true, I think, today in every department of the law that the social value of a rule has become a test of growing power and importance.  Foreign jurists have the same thought:  "The whole of the judicial function," says Gmelin, "has  been shifted.  The will of the State, expressed in decision and judgment is to bring about a just determination by means of the subjective sense of justice inherent in the judge, guided by an effective weighing of the interests of the parties in the light of the opinions generally prevailing among the community regarding transactions like those in question.  The determination should under all circumstances be in harmony with the requirements of good faith in business intercourse and the needs of practical life, unless a positive statute prevents it; and in weighing conflicting interests, the interest that is better founded in reason and more worthy of protection should be helped to achieve victory." 

All departments of the law have been touched and elevated by this spirit.  In some, however, the method of sociology works in harmony with the method of philosophy or of evolution or of tradition.  Those, therefore, are the fields where logic and coherence and consistency must still be sought as ends.  In others, it seems to displace the methods that compete with it.  Those are the fields where the virtues of consistency must yield within those interstitial limits where judicial power moves.
	______________________________

3. 	Comparison of Judicial Function in Civil and Common Law

	Michael Wells,
	French and American Judicial Opinions 
	19 YALE J. INT’L LAW 85-103 (1994)

French opinions differ significantly from the American model, both in style and in structure.  Rather than a reasoned and candid essay, an opinion in the highest courts is a terse and opaque summary of the outcome and the reasons for it.  The differences are not merely stylistic.  They reflect a fundamental difference in the way French and American judges conceive of the judicial decision.  For many Americans, the opinion is a vehicle for setting forth the judges' views of the substantive considerations bearing on the outcomes of cases, as well as the interplay between policy concerns and such formal constraints as precedent and rules.  French judges begin from a radically different premise.  In their view, the role of the opinion is to apply settled law to the facts, or rather, to create the appearance that the court is merely applying law to the fact.  French judges treat application as a matter of mere deductive logic.

A. 	Characteristics of the French Opinion


For purposes of illustration, I first discuss the text of Jand'heur v. Les Galeries Belfortaises,[footnoteRef:1] a famous case in French tort law from the highest French private law court, the Cour de Cassation.  In it, the Court interpreted Article 1384 of the Civil Code[footnoteRef:2] as imposing liability without fault upon an actor for injuries caused by an object under the actor's control.  Although the case is sixty years old, the court continues to follow the form used in that case. [1:      	Judgment of Feb. 13, 1930, Cass. Ch. réun., 1930 S. Jur. I 121, reprinted in 2 F.H. LAWSON & B.S. MARKESINIS, TORTIOUS LIABILITY FOR UNINTENTIONAL HARM IN THE COMMON LAW AND THE CIVIL LAW 271-72 (1982), and translated in ARTHUR T. VON MEHREN & JAMES R. GORDLEY, THE CIVIL LAW SYSTEM 631 (2d ed. 1977).  ]  [2:      	From time to time during the course of this article, it will be useful to have at hand the following provisions of the French Civil Code on tortious responsibility:

Art. 1382:  Any act of a person which causes damage to another makes him by whose fault the damage occurred liable to make reparation for the damage.
Art. 1383:  Everyone is liable for the damage he causes not only by his acts, but also by his negligence or imprudence.
Art. 1384:  A person is liable not only for the damage he causes by his own act, but also for that caused by the acts of persons for whom he is responsible or of things that he has under his care.  [Other parts of Article 1384 hold parents liable for damage caused by their children, employers liable for damage caused by their employees, and artisans liable for damage caused by their apprentices.  Parents and artisans escape liability if they "can prove that they could not have prevented the act that gives rise to this liability."]
Art. 1385:  The owner of an animal, or the person during the period of usage, is liable for the damage the animal has caused, whether it was under his guard or whether it had strayed or escaped.  C. CIV. arts. 1382-85.] 


[Professor's Note:  We will focus on this example in class so read it with care.  Because it is so short, you will find it very difficult to understand at first. Read it through once, then read the author's explanation that follows, then read it again more carefully.] 

THE COURT: 
-- Deciding with all the chambers united; 
-- On the issue raised by the [appeal]:  
--  See paragraph 1 of article 1384 of the Civil Code; 
-- Whereas the presumption of responsibility established by that article as to one who has under his guard an inanimate object that has caused harm to another can be rebutted only by proving an [unforeseen event], a force majeure, or a cause etrangère that cannot be imputed to him; as it does not suffice to prove that he did not commit any fault or that the cause of the harmful act has not been ascertained; 
[bookmark: _GoBack]-- Whereas, on April 22, 1925, a truck belonging to the Compagnie Les Galeries Belfortaises knocked down and injured the minor Lise Jand'heur; as the challenged decision refused to apply the article cited above on the ground that an accident caused by an automobile in movement, under the impulsion and direction of an individual, does not constitute, so long as it has not been shown that the accident was due to a defect in the automobile, the act of an object that one has under his guard within the meaning of paragraph 1 of article 1384, and that, in consequence, the victim must, in order to obtain compensation for the injury, establish a fault imputable to the driver; 

--  But whereas the law does not distinguish, for purposes of application of the presumption that it has established, whether the object that caused the harm was or was not put in motion by man; as it is not necessary that there be a defect in the object capable of causing the damage as article 1384 attaches the responsibility to the guard of the object, not to the object itself; 
--  From which it follows that, in ruling as it did, the challenged decision reversed the legal burden of proof and violated the article of law cited above.  
--  For these reasons, quash . . . [remand] before the Cour d'appel of Dijon.

Quite unlike its common law counterpart, the French opinion must meet a host of formal requirements.  As Jand'heur illustrates, the French judicial opinion style consists of strict deductive reasoning:  the court applies abstract premises to the facts of the case at hand, arriving at a conclusion that the lower court erred (as here) or acted correctly.[footnoteRef:3]  In the highest courts, the major premise of the deductive argument is typically a general principle of law referenced to a provision of the Civil Code -- Article 1384 in our example.  The reader must consult the Code to learn that Article 1384 concerns liability for harm done by an object under the actor's control.  The minor premise is the decision under review, in this case a ruling by the lower court that Article 1384 does not impose liability without fault for harm done by a vehicle under the defendant's control.  The conclusion is the court's judgment on whether the decision is compatible with the Code.  Here the court held that Article 1384 does indeed impose liability without fault for car accidents.  Jand'heur was, in fact, a major step in the development of a general rule of strict liability for harms done by objects under the actor's control.[footnoteRef:4] [3:      	See, e.g., FRANÇOIS-MICHAEL SCHROEDER, LE NOUVEAU STYLE JUDICIAIRE 71 (1978); Jean-Louis Goutal, Characteristics of Judicial Style in France, Britian and the U.S.A., 24  AM. J. COMP. L. 43, 45 (1976). This structure is modeled on the formula used by Roman praetors to hand down legal directives.  ]  [4:      	See generally Edward A. Tomlinson, Tort Liability in France for the Acts of Things:  A Study of Judicial Lawmaking, 48 LA. L.REV. 1229 (1988).] 


Besides its strictly deductive form, the French opinion normally follows other formal requirements as well.  The reasoning underlying the important decision in Jand'heur is radically compressed.  This is in part a consequence of the rule that the decision must consist of a single sentence, with the court as its subject and the disposition of the appeal as its verb.  In Jand'heur, the verb of the court's sentence is "quash" (the decision below).  Had the court chosen to uphold the lower court, it would have used the verb "reject" (the appeal).  Other common verbs include "condemn," "order," "declare," and "deny."  A judge should pay close attention to the construction of this sentence, for "[a] judicial sentence must link sobriety, clarity, conciseness, elegance, to rigor, correctness, and dignity."[footnoteRef:5]  If a case requires the consideration of a number of separate issues, each governed by a different verb, the court may not be able to dispose of it in a single sentence without undue awkwardness.  In the event, the court will separate the decision into two or more parts and compose a separate sentence for each issue. [5:     	PIERRE ESTOUP, LES JUGEMENTS CIVILS 15 (1988).] 



Under France's new Code of Civil Procedure, courts have an obligation to "motivate," or explain, their decisions.  Accordingly, they incorporate the reasons for their holdings into the sentence by subordinate clauses beginning with "whereas," as in Jand'heur.  By limiting the opinion to a single carefully constructed sentence, French judges hope to avoid ambiguity.  Although the elements of the court's reasoning may be hard to sort out on the first reading, rules of grammar assure that all of the clauses are linked into a coherent deductive argument.  Everything in the sentence must be either part of the result or its justification.  The French view this approach as preferable to a discursive essay setting down a string of sentences or paragraphs followed by a result that may depend on all or some of them.  The writer of such an essay, i.e., an American- or English-style opinion, may too easily avoid making the precise logical links that are essential to well-crafted decision.

Manuals on French opinion writing stress the importance of clarity, which seems odd in light of the rule that the opinion be compressed into one highly complex sentence.  Clarity might be better served by encouraging judges to employ a direct narrative style, to separate their thoughts into a number of sentences, and to elaborate on each, instead of cramming them all into "whereas" clauses.  But this objection misses the point.  However desirable clarity may be, in the hierarchy of opinion-writing virtues, the premier goal for French judges is that the decision take the form of a deductive argument.  Given that requirement, and the danger of confusion that this style presents, judges must make the single sentence as lucid as possible.

The French preoccupation with eliminating unnecessary words from the opinion and with selecting precisely the right word for the occasion seems to be based largely on this concern.  Pierre Mimin's manual on opinion writing, Le Style des Jugements, illustrates the French perspective.  Professor Mimin states that the judge should strive for "an elementary nobility of language"  and "the maximum of density."  He rails against redundancy, metaphors, "provincialisms," "vulgar decorations," and any and all ambiguity, imprecision, or superfluity in the use of words.  By contrast, the authors of American opinion-writing manuals satisfy themselves with a few bromides about writing style.  American judges give lip service, and occasionally real respect, to the rules of English composition, but no careful reader of their work would claim that the bulk of it is distinguished for its stylistic precision and elegance.

From an American perspective, the most striking feature of Jand'heur may be the lack of any discussion of the substantive reasons behind the Cour de Cassation's move to strict liability.[footnoteRef:6]  A roughly analogous American decision is Escola v. Coca Cola Bottling Co., [150 P.2d 436 (Cal. 1944)], a California tort case in which Justice Traynor, in a concurring opinion, proposed a strict liability rule for defective products.  Escola contains a trenchant account of the policy justifications for liability without fault. [a copy of the court’s opinion, and Traynor’concurring opinion, are included in an appendix at the end of this section]  . . .  No such policy analysis appears in the French opinion.  The judge announces the general principles upon which the decision is based as though they were self-evident, and the opinion merely applies those principles to the case at hand:  "[T]he language is of assertion, not of argument.  But more than this, it is existential and descriptive, not normative and prescriptive."  One of the premises of the deductive argument may contain a few words that hint at the substantive foundations of the decision, but full-blown policy arguments based on economic, social, or political considerations have no place in the opinion.  They are deemed "useless to the decision of the case."  Nor should the opinion contain citations to earlier cases or to scholarship, rhetorical turns designed to persuade the reader of the rightness of the outcome, or even general discussions of legal concepts. [6:      	Jand'heur is only one of several cases in the development of Article 1384 as a principle of strict liability.  The other cases are no more informative.  Some of them are reprinted, along with other materials bearing on this theme, in VON MEHRENI & GORDLEY, supra at 612-90.] 



As a result, French opinions evidence nothing comparable to the detailed historical essays found in American opinions, like the habeas corpus survey in Fay v. Noia [372 U.S. 391 (1963].   They contain no sweeping discussions of prior doctrine, like the U.S. Supreme Court's essay on the Equal Protection Clause in San Antonio Independent School District v. Rodriguez, [411 U.S. 1 (1973)] and no elaborate treatments of the policies underlying freedom of speech like the opinion in  New York Times v. Sullivan [376 U.S. 254 (1964)].  Such disquisitions on legal concepts as Benjamin Cardozo's meditation on duty of care in Palsgraf v. Long Island R.R. [162 N.E. 99 (N.Y. 1928)] and Learned Hand's delineation of the negligence rule in United States v. Carroll Towing Co. [159 F.2d 169 (2d Cir. 1947)] would be out of place in a French opinion.

American opinions may be written narrowly to decide only the case at hand, or broadly to influence or even transform a whole area of doctrine.[footnoteRef:7]  Unlike the American practice, virtually all French opinions focus narrowly on the issue at hand and no other.  Broad principles of law, like the interpretation of Article 1384 embodied in Jand'heur, typically are invoked as reasons for the decision, but never as part of the holding itself.  French judges are not permitted to rule on any issue not raised by the parties.  Digressions, displays of indignation or enthusiasm, "puerile reflections,"  indications of indecision or doubt, pontification about the state of law,  verbs  suggesting the exercise of judgment by the judge, and expressions of sympathy are all frowned upon.  The concern underlying these rules and practices seems to be to maintain the image of the judge as a technician who mechanically applies existing law to a factual situation, rather than as a social engineer who exercises judgment and lays down general rules of conduct. [7:      	But see Ashwander v. TVA, 297 U.S. 288, 346-47 (1936) (Brandeis, J., concurring) ("The Court [has] developed, for its own governance in the cases confessedly within its jurisdiction, a series of rules under which it has avoided passing upon a large part of all the constitutional questions pressed upon it for decision. . . .  The Court will not formulate a rule of constitutional law broader than is required by the precise facts to which it is to be applied.").] 


French opinions contain no dissents or concurring opinions, and the author of the decision remains anonymous.  Anonymity and collegial decisionmaking are regarded as necessary safeguards of judicial independence and impartiality.  In addition, it is feared that allowing dissenting opinions would "weaken considerably the authority of the decision."

Lower court opinions differ somewhat from those of the Cour de Cassation.  Generally, civil juries do not exist in France, so judges in the lowest courts must evaluate the evidence and make findings of fact.  The intermediate appellate courts review these findings de novo.  As a result, the opinions of intermediate appellate courts often contain fairly extensive discussions of the evidence.  The Cour de Cassation, by contrast, ordinarily does not rule on the facts.  Because its role in the legal system is to nullify incorrect rulings of law, ordinarily it examines the facts only to ascertain whether the lower court properly applied the law to the facts.  Consequently, the opinions of the Cour de Cassation contain only a sketchy account of the facts.  Again, the brief reference in Jand'heur to the road accident at issue in that case is typical. 


Opinions of the Cour de Cassation are shorter than those of lower courts in their treatment of the law as well as of the facts. Lower courts must justify their rulings to the higher courts.  While limiting themselves to deductive arguments, lower courts often set forth elaborate chains of reasoning to show the reviewing court that they are right.  The Cour de Cassation, in contrast, generally prefers to get right to the heart of the matter.  It will characteristically "pose an axiom and immediately draw from it the required deduction."  It seems to view its role in the legal system as one of declaring results, and perceives no need to persuade anyone of their correctness.  The contrast between French and American practice is striking:  in America, courts of last resort, and notably the U.S. Supreme Court, routinely prepare far more elaborate opinions in support of their holdings than do lower courts.

B.	Criticisms of the French Form

Judged by the American standards described [in an omitted part of this article], the French opinion falls short.  This section discusses its weaknesses.  It would be a mistake, however, to conclude from these weaknesses that unreasoned opinions produce serious adverse consequences for the legal system.  Whether and how much reasoned opinions matter to the success of the legal system is a separate question.  Satisfying American standards may be less vital than many American judges and theorists suppose.  

If the French Civil Code contained straightforward answers to the legal issues that make their way to the Cour de Cassation,  French judicial form would be adequate to serve the needs of the legal system.  The reader of an opinion would merely need to refer to the Code or some other relevant statute cited by the court for the information left out of the opinion.  In fact, the reader's task is not so easy.  Although the form and structure of French judicial opinions mask judicial invention, scholars and even some judges openly acknowledge the creative role of courts.[footnoteRef:8]   The French Code is no more comprehensive, free of ambiguity,  or up-to -date than American statutes; it is often far less so.  Judges make much of French law, and the text of the Code serves as no more than a starting point. [8:      	See, e.g., S. BELIAD, ESSAI SUR LE POUVIOR CREATEUR ET NORMATIF DU JUGE (1974); Alain Bancaud, Considérations sur une "pieuse hypocrisie": la forme des arrêts de la Cour de Cassation, 7 DROIT ET SOCIETÉ 373, 383-84 (1987)(observing that judge imposes his order upon chaos of social life, while refusing to explain his reasons for doing so).] 


Jand'heur's reading of Article 1384 as imposing a kind of strict liability -- a highly improbable interpretation if the framers' intent is at all relevant -- is only one of many examples.  Apart from the four Code provisions noted earlier, virtually all of French tort law is based on judicial decisions and academic writing.  Courts also have made significant contributions to the development of private law on unjust enrichment, specific performance of contractual obligations, and many other aspects of the law of contracts.  Indeed, "it would be hard to find a single article of the Civil Code to which there have not been added depths of meaning and major restrictions and extensions that could not have been foreseen in 1804." 

French public law is even more a product of judicial action.  Relations between the citizen and the state, governed in the United States mainly by constitutional and statutory law, are governed in France primarily by subconstitutional administrative law.  Most of this law is made by the Conseil d'État, a court that evolved out of the bureaucracy in the early nineteenth century.  This body of law began as and has largely remained a product of judicial invention, no more based on statute than is English or American common law.  Yet the decisions of the Conseil d'État are, if anything, less informative than those of the Cour de Cassation.


When a court goes beyond the mechanical application of a readily accessible text to engage in creative interpretation or sheer invention, all of the justifications for reasoned opinions come into play.  Full explanations provide guidance for lawyers, persuade other judges and citizens that the court is acting sensibly, guard against the danger that the court will act illegally, and justify judicial creativity against the charge of usurpation of legislative prerogatives.  The problem is not that French law is overly formal in its jurisprudential premises.  Rather, the problem is with French judicial style.  French law is not as formal as the opinions would have us think.  French courts do not even acknowledge their creative role, let alone give the reasoned opinions that a creative role entails.

French judicial form does not lack for critics of its inaccessibility, lack of candor, and absence of policy discussion.  The most prominent attack in French legal literature appears in an article by two distinguished French jurists, Adolphe Touffait and André Tunc.  They maintain that, because of the brevity and opacity of French decisions, the case law is rife with unexplained and seemingly arbitrary distinctions, outmoded principles, and impenetrable doctrinal thickets.  For example, French and foreign commentators agree that the Court's efforts to construct a principle of strict liability in tort under Article 1384, without writing reasoned opinions to set forth the relevant policy considerations and explain the Court's grounds for decision, has resulted in a chaotic body of law.[footnoteRef:9]  One French scholar calls the whole enterprise "an immense waste of intelligence and of time.". . .  [9:      	For example, whether a given fact pattern is governed by Article 1384 or by some other body of law is often quite difficult to determine.  In one case a customer at a supermarket picked up a bottle and was injured when it exploded before she reached the check-out counter.  Arguably, the bottle was under the store's control and Article 1384 should have governed.  Yet the Court of Cassation rejected the application of Article 1384 with one phrase:  "The liability of [the defendant] to the victim could only be contractual."  See Rudden, supra at 1022.

Similarly, in spite of the strict liability rule of Jand'heur, defendants may prevail by showing that unforeseeable conditions played a major role in bringing about the harm.  If the defendant driver could not foresee rocks on the roadway, he would not be liable when his wheel throws up a rock that shatters the plaintiff's windshield.  See VON MEHREN & GORDLEY, supra at 646-47.  If a road suddenly and unforeseeably becomes icy, the defendant is not liable for harm done by his car in a skid.  Id. at 650.  Whatever the merits of these decisions, they are hard to square with the principle of strict liability.] 


The absence of factual development in the Court's opinions means that lower courts lack the means to test the scope of the reasons offered in one case by debating their applicability to different facts.  As a result, the opportunity to achieve legitimacy through reasoned decisionmaking is lost.  French judges appear to be powerless technicians mechanically applying the law.  In reality, at least in the highest French courts, the judges'  failure to undertake a serious effort to provide reasoned justifications for their decisions gives them much greater power to exercise unfettered discretion than American judges possess.


The root of the problem is the lack of honesty in French opinions.  French disregard for judicial frankness diverges sharply from the American view that candor is at the very least an important criterion for judging judicial performance, and perhaps even an essential requisite of the judicial function in all but exceptional cases.  French manuals on opinion writing disparage efforts to state the real grounds of decision behind the syllogistic façade of the French opinion.  Professor Schroeder considers it more important that the law seem firm and secure than that courts be candid.  He recognizes that answers to most legal issues cannot be deduced from the Code or other texts, yet insists that judges leave the social, economic, and political determinants of decisions out of their opinions.  Schroeder explains that judges' education does not prepare them for that kind of discussion, and that open debate of these matters would politicize decisionmaking and make case resolution more difficult.  He claims, without citation, that the French style "occasions more admiration than disdain on the part of foreign observers, be they Anglo-Saxon or Germanic."

Professor Mimin is an even more enthusiastic defender of the French form, despite its sometime dishonesty.  At every turn in his long list of rules for opinion writing, he denigrates candor in favor of maintaining appearances.  For example, policy arguments figure prominently in the adjudication of French tort cases.  Yet Mimin insists that one should never set forth the policy considerations behind a decision.  Nor should a judge use the term "hereafter" when applying a new rule, for the implication is that the rule used to be otherwise (as indeed it was).  It is inappropriate to express doubt or indecision, or to use a verb that would lead the reader to think that a judge is exercising judgment, or to include anything "favorable to the antithesis."  A judge may use reasons found in scholarship or case law, but must not acknowledge their provenance or admit that the holdings of the cases differ from the text of the Code.   His examples of overly lengthy opinions are not always illustrations of redundancy and verboseness.  Often they are cases in which the judge has given the reader more useful information regarding the facts, reasoning, and disposition than Mimin thinks strictly necessary.

Adolphe Touffait, André Tunc, and John Dawson call for reform of the French opinion.  They prefer the American model.  My goal is rather different.  In detailing the ways in which the French opinion falls short of American ideals, my aim is not to criticize French practice.  On the contrary, I belabor the inadequacies of French form only to build a foundation for casting doubt upon the American standards by which it is judged.  [I argue instead] that the French legal system gets along well enough despite these terse opinions, thereby raising the question of whether American opinion-writing ideals are as important as many Americans suppose.
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