1.	GOOD FAITH
[bookmark: _GoBack]a.	To determine if the parties acted in good faith, the court asks, ex-ante, what would the parties have bargained for in order to achieve joint maximization. (hypothetical bargain)
b.	Good-faith is to fill gaps in the assignment of risk in long-term contract.  
c.	Joint profit maximization will at a minimum show bad-faith, but won’t be dispositive of good-faith.  
d.	It may not reflect parties’ actual intent. 
e. It may be difficult for courts to compute actual numbers.
f. Joint Profit Max will give parties test ex-ante by which to act.
g. Critique of Good Faith – Is concerned only with the overall picture, not the individual distribution of profits.  This will secure the benefit of the bargain to 1 party.
f.	Cases
i.	Goldberg v. Levy (877)
a.	Lessor has 9 year lease that says the Lessee has to pay excess receipts and they can terminate lease if don’t get enough gross receipts.  Leaseholder diverts business deliberately in bad-faith for the sole purpose to allow them to terminate the contract. 
b.	Obvious breach of good-faith obligation.
ii.	Mutual Life Insurance Co. v. Tailored Woman (879)
a.	Lessor has lease that has to pay fixed amount + receipts.  They divert sales to 2nd lease where they have fixed rent (rentor thought they were renting the space as a warehouse).  
b.	Court holds no breach of good-faith - because it was joint profit maximizing (see hypo), not just to save themselves money [this is Gillette’s reason, not court’s who justifies it just as the allocation of risk].
iii.	Food Fair v. Blumberg (890)
a.	Court looks at custom in the trade - if paying way under normal in the market, have stronger obligation to do the percentage.  
g.	Hypo to show Joint Profit Maximization
Locations   Gross Rev from A   From B   Non-Rent Costs   Rent   Tenant Profit
Total Profit
A			1000		0	50	       200+10	740	     950
A+B		900		200	60	       180+10	850	    1040
A+B’		600		400	60	       120+10	810	     940
A+B is likely good-faith (distribution of surplus aside), while A+B’ is bad-faith because A’s action does not create joint profit. Rather it decreases the total size of the pie. If A+B’ computes numbers incorrectly (due to no intentional fault), they will be held in bad faith (although their actions were done in good faith) - Mistake would be difficult to prove in court, expensive to prove and would provide those in bad faith with an opportunity to behave strategically. 
h.	UCC 
i. 1-203 - Obligation of Good Faith
2.   IMPLIED WARRANTY OF MERCHANTIBILITY and FITNESS FOR A PARTICULAR USE
a.	Contracts where parties are silent as to performance standard, but we still hold them to standard.
b.	UCC
i.	2-314:  Implied Warranty of Merchantability
a.	Applies only to merchants, not individual sale. 
b.	1(a) - Basic Definition
c.	2(a) - Pass trade definition
d.	2(b) - If fungible, must be of fair or average quality
e.	2(c) - Must be fit for ordinary purposes
f.	2(d) - Even kind and quality, all must be the same
g.	2(e) - May be fixed if labeled correctly
h.	2(f) -- Must conform to label requirements
i.	Seller may disclaim this, with warning.  
j.	Applies to resale of goods by merchant actors also.  
ii.	2-315:  Fitness for a Particular Purpose
a.	Applies to any seller, not just merchants.
b.	For situations where buyer has no knowledge, but has a specific goal in mind that is articulated to the seller.
c. Particular purpose must differ from ordinary purpose (AIDS case)
d. IT CAN BE BROADER STATEMENT THAN EXPRESS WARRANTY (RIGHT???).  May be vaguer statement.
c.	Hypo
i.	Buy car from dealer.  Car dies.  This is implied warranty of merchantability - not fit for ordinary use.
ii.	Buy car from dealer.  Car fails in drag race at 130 mph.  Not implied warranty (probably meets ordinary use in trade).  But may be fitness for a particular use (if dealer knew about it, and said it could meet that use, and buyer relies on this judgment).  
d.	Cases
i.	Tiderman v. Fleetwood Homes of WA (Supp 1)
a.	Plaintiff, woman with somewhat uncommon allergy to formaldehyde that brings out asthma in her, when she is exposed to her new wood panels.  
b.	Court finds breach of warranty.  
e.	Considerations
i.	Question of who is better equipped (generally, there is asymmetry of information and seller has economy of scale to distribute the costs) to absorb the costs when neither party is intentionally trying to cause damages.  
ii. From seller’s view - it must be reasonably foreseeable and appreciable class - court finds it here, although only a  relatively small class of people have this severe reaction.  The consumer is in  no way able to know of the toxic floorboards. 
3.	EXPRESS WARRANTY
a.	UCC
i.	2-313: Express Warranty
a.	Applies to any seller.
b.	Any fact or promise (not including puffing or value judgments - will get tricky).  
c.	Samples or models will suffice as basis for an express warranty.
d. Must be part of the basis of the bargain.( The argument- Unlike reliance needed for warranty for particular purpose, express requires only be a part of the basis of the bargain.  This could be argued as lower standard - that buyer only need believe seller’s statement as part of the reason they purchased product.  Unlike particular purpose which requires it to be a relied upon statement in purchasing. Also,  buyer does not have to believe in the truth of the "warrantied info", but that he was purchasing "the seller's promise as to its truth." CBS p.g. 911
e.	Comment 7 -Timing is not important as long as there is reliance.  Even after the fact, the buyer may vary use because of the statement.  
ii.	2-316:  Modification of Warranties
1.	Subject to rule of parole evidence, if express warranty and disclaimer cannot be construed to be consistent, effect is given to the express warranty to the extent the disclaimer construction is unreasonable (relevant hypo: Assume asymmetry of info and disparate bargaining power where seller is a sophisticated repeat player and buyer is relatively ignorant. 2-316 (a) seeks to protect buyer in hypo from unexpected and un-bargained for language of disclaimer that contradicts express warranty.  Problem can also be taken care of by other doctrines such as misrepresentation or unconcionability. 
2.	Disclaimer of merchantability must disclaim "merchantability" and disclaimer of fitness for particular purpose must be conspicuous.
3. "As is" language of disclaimer trumps 2, "unless circumstances indicate otherwise".
b.	Cases
i. Royal Business Machines v. Lorraine Corp. (900)
a. Examples of statements in case that may make an express warranty?
i. Model 1 and Model 2 machines are of high quality.  Not Express - Too vague. (Adler’s perfect pumkin)
ii. Experience has shown that frequency of repairs is very low on machines and will remain so.  Not Express - Lacks specificity of a statement of fact.
iii. Replacement parts are readily available - Not Express - Lack of specificity, doesn’t give duration.
iv. Cost of maintenance and cost of supplies will be low, and will remain at $0.05 a copy - Express for maintenance, not for supplies.  They are making assertion of the machine’s durability and need for repair, but for supplies - it is not the actual good being sold and utilized. Supplies are  not being thought of as  an input cost of maintenance itself.  
v. Machines had been extensively tested and were ready to be marketed.  Express - shows that product has been checked out and is fit for use.
vi. These machines will make you a profit.  Not Express - Out of their control, artificial puffing like Vanessa’s shirt.  
vii. Machines are safe and do not cause fires.  Express - The fire part is valid, safe is interpreted in context of the fire.
viii. Service calls would be needed every 7-9000 copies.  Express - Specific enough.
b. Express warranties are for statements of fact that show seller has more information to the buyer.  There must be reliance on the statements, that are used as the “basis of the bargain”.  
c. Statements that are opinion are not warranties.
d. Statements that do not relate to the goods are not warranties.
ii. Balog v. Center Art Gallery (Supp. 9)
a. Art Gallery sells paintings, attesting that they are real Dalis.  
b. Court finds this express warranty, statement of facts that gallery should have more knowledge of.
c. Hypos
i. Told that it is good piece of early Dali - not express.
ii. Told that it is a early Dali - express warranty, because seller has ability to invest in information to know what it is.  
d. Considerations
i. Problem is that this warranty becomes basically strict liability - reasonableness analysis is utilized on both sides; it is problematic but necessary in this uncertain part of the world.  
ii. If buyer is repeat player with better ability to know, we may not find express warranty.
iii. If seller is one-time seller with no information, how large a burden will we place. 
iii. Schneider v. Miller
a. Guy buys crappy car with “as is” clause.  Guy knew what he was getting, that came without warranties.  
b. 2-316(2): To disclaim warranty of merchantability, disclaimer must state the merchantability element.
c.  2-316(3): Gives detailed circumstances to trump 316-(2) - so this is relevant in ordinary consumer sales.  316-3 allows “as is” b/c in common understanding, it calls buyer's attention to the disclaimer.(note: comment 7 says "as is" works in ordinary commercial usage. One shot consumers could argue they don't apply here, although this argument is kind of weak.)
d.  Idea is to allow seller to disclaim a warranty.  We want it conspicuously, but why don’t we require a strict disclaimer of language.  “As is” is in lay-man terms, so conveys it easier whereas formal language might be confusing (similar to arguments brought up recently with unconscionability. )
e. Warranties 
i. allows the seller to differentiate between high-quality and low-quality goods - and to charge warranty surplus.
ii.  Potential for abuse by companies nearing bankruptcy or risk seeking start ups who offer warranties they may not realistically be able to meet in the long run in an effort to stimulate short run sales
f. If buyer could have reasonably found problems through invitation to inspect the goods prior to sale, seller is discharged from responsibility. 
c. Prohibition on disclaimers would be inefficient when:
i. Consumers understood that costs of warranty were exceeded by its benefits, but also concluded that they preferred to take the risk that the product might break down. 
ii. Where Consumers have idiosyncratic knowledge that warranty is inefficient for them (e.g. auto mechanic who buys a car)
iii. Idiosyncratic use (e.g. low volume washing machine user)
iv. Where price of warranty made good unaffordable and consumer would prefer to have good and take chances.
d. Allowing Disclaimers may produce offsetting inefficiencies when:
i. Consumers have insufficient information to calculate breakdown cost
ii. Cognitive error in calculating
iii. Transaction cost of individual consumer contracting for warranty may make the game not worth the candle.
e.  Gillette thinks on average d. problems are more pervasive c,  so with respect to consumer goods, the default should be to disallow disclaimers. 
4.	ANTICIPATORY REPUDIATION
a.	If seller is behaving strategically by playing the market, he is imposing on the buyer the entire risk. (i.e. - by waiting to see if market goes up, then not suing - but if market goes down, suing).
b.	UCC
i.	2-610:  Anticipatory Repudiation
a.authorizes waiting for performance without suing,  for commercially
reasonable time.
b.aggrieved party may pursue any remedy for breach, even though they
tell other party that they will await performance.
c.when do (a) - can suspend your own performance
d.Consideration - What should commercially reasonable time mean?  Probably differs depending on how certain performance is to not occur. 
ii.	2-611:  Retraction of Anticipatory Repudiation
a.	(1) If other side hasn’t changed position (is willing to accept still), then you can change your mind on repudiating.  
b.	(2) Retraction can be in any method that conveys it (more performance).  Then it goes back to normal, but owe for delay. 
iii.	2-609: Right to Adequate Assurances
a.	(1) When reasonable to be insecure, the other side may in writing (some exception if reasonable in trade or through past practice to do oral) request adequate assurance.  
b.	 (2) 30 days, or reasonable time to give adequate assurances.
Policy reasons for 2-609:		
c.Mechanism to force information so that partiesare aware of both sides
intentions.  
d.This allows party to get clarification of ambiguous signals.  
e. Catch 22 w/o adequate assurances- Buyer either is forced to wait for time of perfomance to sue for breach and hope seller changes his mind which causes buyer to forego other opportunities or buyer accuses seller of anticipatory repudiation, supsend's buyer's own performance, and risks a. having the court say the seller just expressed doubt and b. having to pay to litigate.
c.	Cases
i.	Hochster v. Edgar de la Tour (954)
a.	Defendant, hired for work to be done in future.  He told plaintiff he would not be available before it started.  
b.	Question: Could you sue for damages before the date arrived?
c.	The Court held that the plaintiff can sue in advance.  
d.	The problem is that sometimes the defendant is just unsure whether they can perform, and is expressing doubts.  The plaintiff has an option, they can sue for repudiation, or they can wait.  We want that option to remain open - which allows plaintiff to see if defendant completes.  
ii.	Harrell v. Sea Colony (957)
a.	Contract for sale of condo. Buyer has 2nd thoughts, and seller takes it as repudiation and sells it for more.  Seller thinks buyer repudiated by sending this letter, although he said he was rejecting only under a set of circumstances.  
b.	Court holds for buyer - saying that request for changing of terms is not sufficient to convey repudiation.  
iii.	Scott v. Crown (964)
a.	Seller has two contracts with buyer.  The second one will begin before the seller receives payment for the first one.  The seller has completely performed first contract, partially on second one - and then receives information that the buyer may not be able to pay.  The seller then stops performance.  
b.	The court holds that his request for adequate assurance was warranted but the manner in which it was requested (or not requested) was inadequate - there were problems in timing, forum, and context.  The seller waited two weeks after performance, didn’t do it in writing, and did it through the driver.  The demand for adequate assurance cannot be used to modify terms - can’t make them pay earlier, but can make them prove that they will be able to pay.  
5.	MATERIAL BREACH
a.	Breach of contract that is so central to purposes of contract that the contract should not be fully performed by other side.  Think about substantial performance, asshole.
b.	Not covered by UCC, because not for sale of goods.  By Restatement instead.
i.	§275 - 6 guidelines
a.	The extent to which the injured party will obtain the benefit they anticipated
b.	The extent to which the injured party could be compensated by damages
c.	The extent to which the failing party has already performed
d.	The hardship on the failing party
e.	Willful, negligent, or innocent behavior of the party failing to perform
f.	The greater or less uncertainty that the failing party will perform the remainder
c.	Cases
i.	B&B Equipment Co. v. Bowen (986)
a.	Personal services contract where defendant is compensated with shares for work.  The defendant says the purpose was to give him shares, the employment was incidental.  The company and court say the purpose was the employment, not the shares.
b.	If a breaching party has substantially performed, the other side must perform although they may modify performance.  In this case, the court found the party had not substantially performed.
c.	Damages are too uncertain for company (would not be made whole by expectancy), so company asks for stock.  
d.	There is room for strategic behavior - the aggrieved party has opportunity to take advantage of the breaching party - can choose which damage measure they realistically would like to take (could either give stock or come to court and cancel contract).  
ii.	Lane Enterprises v. L.B. Foster (991)
a.	Steel services contract - Problem with it is cleaning of the steel.  There were two stages of the contract.  Lane coats steel, cannot perform it up to Foster’s standards.  Lane wants out of contract saying Foster withheld payment.  The payment withheld was a small amount for not being able to complete it adequately.   Foster is willing to have Lane complete it (requesting adequate assurances while withholding further performance).  Lane refuses to give assurances, saying Foster materially breached.  Lane suing for failure to pay whole amount.  Foster suing for completion of the whole contract.  The question, was withholding the small amount material breach?
b.	The court holds this was not material breach - it was a small amount not paid.  Therefore, Lane could not walk away - since Foster had reasonable grounds to request reasonable assurances, Lane needed to provide this.
6.	PERFECT TENDER RULE
a.	UCC Standard for Rejection of Goods
i.	2-601: Buyer’s rights on Improper Delivery
a.	Buyer can reject everything, accept everything, or reject parts as long as good is not perfect.  
ii.	2-508:  Cure by Seller of Improper Tender
a.	(1) As long as time for performance has not expired, seller can give notice of intent to cure and within reasonable time cure.  
b.	(2) If time has expired for performance, seller can only cure within reasonable time if they had reasonable grounds to believe item would have been accepted with opr w/o money allowances.
Analysis - This is where court has room to determine opportunistic behavior.  It is done to avoid surprise rejection by buyer, for where seller would have reason to believe acceptable.
iii.	2-607:  Effect of Acceptance
a.	(3)(a):  After acceptance, buyer within reasonable time after he discovered or should have discovered may notify the seller of breach.  
b.	(4):  The burden is on the buyer to establish the breach.
Used in Ramirez to prove defects were already in existence.
iv.	2-608:  Revocation of Acceptance
a. Buyer, after acceptance, may only reject if it substantially impairs value.
b. Buyer can revoke if was induced to accept by seller’s assurances or by difficult of discovery.
1. Motivation behind it is that sellers are not generally engaged in both the new and used marketplace.  If the cost to seller is total loss (total waste of item), then we want cure – it will be cheaper for society (even if seller has to absorb some of the buyer’s cost, it will generate savings).
b.	Cases
i.	Wilson v. Scampoli (supp.)
a.	Sale of a color television that is defective. Service rep tried to fix it, but needed to take it back to the store.  The buyer refused, wants a substitute and brings suit.
b.	Court held that buyer didn’t give reasonable means to cure.
c.	Does repair constitute cure.  
i.	Should you be forced to take a television that’s now worth less after it needed repair.  
ii.	It gives the seller windfall in some cases, where the buyer is forced suck up costs of this value as he now gets TV at reduced value (be it partially personal).  But this is implicit in the bargain - that there are risks in purchase.  
ii.	TW Oil v. Consolidated Edison Co. (supp. 19)
a.	Sale of oil.  Seller’s contract for oil was .5% sulfur - far below requirements of market that it be 1% sulfur.  The buyer rejected it, when it turned out to be .92%.  
b.	Court held that the buyer had to accept oil, either late or at below-contract price.  In this case, the court held that need for oil was not immediate - or else right to cure would not have been reasonable.  
c.	The rule is designed to capture strategic behavior.  If the market has gone down, it would be expected that buyer would not want to accept oil.  Here, since the seller had reason to believe buyer could use oil, they were likely not acting strategically.  
iii.	Ramirez v. Autosport (999)
a.	Buyer accepted car, but then realizes there are defects.  The buyer must prove that these defects substantially impair his value.
b.	Since the transaction was complete, we hold to higher standard because buyer would have an extended window to act strategically.  
c.	But this does not prevent the buyer from utilizing a warranty action.  
d.	If there is substantial impairment, Gillette argues that cure should be unnecessary.  It is likely to lead to greater strategic behavior by the seller - whereby the seller can keep repairing and forcing less valuable goods on a buyer who is going to have to continue to prove substantial impairment.  
e.	We do not allow revocation for non-substantial defect, which imposes the cost on a buyer who is less able to absorb these costs.  This is a conscious application of the risk on the buyer to minimize negotiation costs in a socially optimal level.  
iv.	Johannsen
a.	Continued use after discovery of defect could be strategic (which would be a mitigating factor).
7.  RISK OF LOSS
a. UCC 2-509:  Risk of Loss in Absence of Breach
i. (1):  Once goods go to carrier, risk passes to buyer
ii. (2):  When good is held by bailee, without being moved, risk passes on a) his receipt of the documents, b) on the acknowledgement by bailee (but to who, to buyer or seller - debatable) of the bailee’s possession, c) same acknowledgement (see a).
iii. (3):  If not bailee, then risk of loss passes when buyer gets goods.  
b. Cases
i. Harmon v. Dunn (Supp - 28)
1. Facts - Seller, Harmon, is trying to sell Phantom Recall through his agent (but question becomes in the case - is he a bailee), Dunn.  Harmon signs horse to Scarborough, buyer and gives transfer of title to Dunn.  Dunn, despite seeing Scarborough, only tells him transfer has occurred - but does not give them to him.  
2. There are ambiguities in the statute.  First, if there is a document, but bailee hasn’t given it, is the acknowledgement to the buyer enough.  Secondly, is the acknowledgement by bailee in (b) to the buyer or the seller.  
3. Holding - The court holds the actual physical transfer of the documents is unnecessary, in this case where there is no actual transfer of the item.  
4. The real question, who is in better position to avoid /insure against the loss?  In this case, the problem is neither party seems to be able to avoid this event.  This is highly difficult query, to determine who can minimize risk of loss.  See Posner’s analysis in Eckert, party who gets insurance will be the one who law puts a burden on.  
8. DEFICIENCIES IN CONTRATUAL CAPACITY
a. Defenses to Contractual Performance
i. INCOMPETENCE
1. RESTATEMENT 12:  No person who doesn’t have legal capacity is bound.  Infant, mentally ill, intoxicated, under guardianship are not capable of legal capacity.
2. RESTATEMENT 15:  If buyer has a mental illness or defect, then (1)(a)Contract is voidable by buyer if person doesn’t understand in a reasonable manner the consequences and nature of the transaction - designed to protect buyers and avoids the need to litigate what the buyer knew., OR (1)(b)the person is unable to act in reasonable manner in relation to the transaction and the other party has reason to know of the condition.  The knowledge of condition most likely refers to the buyers inability, not the underlying mental condition, but either is a possible interpretation -  designed to protect sellers and future purchasers on the fringes.
3. Cases
a. Ortelere v. Teachers Retirement Board of NY (1046)
i. Woman, teacher, elects to take retirements package that ex-post seems to be bad choice - choice she made was for greater monthly benefits but foregoing post-life benefits and gave up a package that would have given lesser monthly benefits and more post-life.  
ii. The problem is, that this seems to be a choice that could have been made by a rational person.  If this is so, how can the court deem that this choice was made simply because she was irrational.  So even if we believe court should make this choice, are they going to have the ability to make choices in a systematic manner (it seems like this case is partially sympathy for her husband).  
iii. We want parties to have autonomy in making contracts, but this may be impossible in incapacity cases.  Autonomy is designed to make sure people enter into contracts that they believe are beneficial.  Parties are insuring their own joint-efficiency, but this may not be always possible.
iv. Next, how is the seller to know of the incompetency?  The seller may not know that the person is crazy - but knows may not be acting complete rationally.
4. Public policy.  
a. For allowing K’s to be voidable - Encourages third party support for incompetents - sellers will look for support for contracts with irrational parties.  It supports the underlying values of contract law that contracts should be joint profit-maximization.  Also prevents sellers from taking advantage of obviously crazy buyers because it is more likely to be obvious if they can’t even pass the cognition test. 
b. Against allowing K’s to be voidable - Reliance for people contracting with incompetents.  Will increase fraud for people on margins of incompetence.  This paternalistic policy will solidify prejudice against handicapped people - by saying they are incapable of making rational choice - these people will be incapable of making contracts.  Judicial error will be driven by sympathy in many cases.  This will raise the transaction costs by forcing seller to worry about whether person is incapable.  Should this be a legislative decision instead of in the RST of K?
ii. MISREPRESENTATION
1. Restatements 159:  Any assertion that is not in accordance with the facts is a misrepresentation.
2. Restatement 161:  Non-disclosure by seller is equivalent to a assertion of non-existent fact when they find out new information and other party is relying on information to make bargain.
3. Restatement 162: (Only for factual statements –defines if fraud or misrep)
a. 1) Misrepresentation is fraudulent when maker intends that the assertion lead to manifestation of assent and 
i. a) maker knows or believes that assertion is not in accordance with facts, or 
ii. b) maker doesn’t have confidence that they make or imply, or 
iii. c) maker does not have basis to make statement.  
b. 2) Misrepresentation is material when it will likely induce person to manifest assent, or maker knows that this specific individual is likely to give assent. Protects the seller from an idiosyncratic reliance on a non-fraudulent material misrepresentation.
4. Restatement 164: (What makes K voidable) When Misrepresentation makes a contract voidable.  Any time the misrepresentation is fraudulent or material, and the recipient is justified in relying on the misrepresentation. For fraudulent misrepresentation you still must prove buyer’s actual reliance even if idiosyncratic reliance.
5. Restatement 167: Induced means substantially contributes to decision.
6. Restatement 168:  Reliance on Assertions. (Only for opinions) There can be reliance on opinion.
7. Restatement 169:  When reliance on assertion of opinion is not justified.  Reliance is much more restricted than for factual misrepresentation (See RST)
8. Why use misrepresentation instead of:
a. Implied Warranty of fitness for a particular purpose - If you are using it for a standard purpose but there is a statement of how it will work.  If the good isn’t defective. (might not be able to disclaim misrepresentation.)
b. Express Warranty - Because it allows us to enforce statements of opinions, but buyer will have to show a higher degree of reliance than if they had used express warranty. 
c. Implied Warranty of Merchantability - Looks at the seller, not at the actual good. 
9. Cases
a. Halpert v. Rosenthal (1072)
i. Termite house - Agent of seller tells buyer that house has no termites so no reason to inspect it.  Surprise, surprise - house has termites.  Agent probably did not know of termites.
ii. Court holds that there is misrepresentation - and buyer may void.
iii. Misrepresentation may be innocent, negligent, or known to be false - anything that is factually incorrect, or an opinion (Restatement 169) that is relied upon.  
iv. This is question of who we want the burden on - similar problem to mistake cases - do we want an affirmative obligation to disclose?
v. We require sellers to come forward and correct wrong information.
vi. We want to increase overall flow of information - should we force sellers to disclose all information (but we want to protect the information they invest in learning)?  
vii. This is largely dependent on how information is characterized - questions hinge on wording. Does a question need to be addressed directly, or can it be a general inquiry?
b. Vokes v. Arthur Murray (1083)
i. Salesman for dance studio seduces plaintiff into series of dance contracts.  
ii. Court holds that this was undue influence, keeping her from having freedom of choice in making the contract.
iii. Is this just a gendered approach to contract law - would we invalidate this contract by a man.  Underlying premise that women should not be treated seriously - that they have a broader inability to act rationally.
iii. UNDUE INFLUENCE
1. Restatement 177:  When undue influence makes contract voidable
2. Cases
a. Odorizzi v. Bloomfield School District (1114)
i. 7 Factors involved in finding Undue Influence
1. Unusual or inappropriate time
2. Unusual place
3. Demand that business be finished at once
4. Emphasis on consequences of delay
5. Multiple persuaders by dominant side
6. Absence of 3rd party providers
7. Statements that there is no time for consultation of attorneys
b. Hypo:3 days before the wedding.  Prospective groom gives the prospective bride a prenup that makes her forego all property, all claims of alimony, all rights to anything they get that isn’t explicitly joint.  She protests, but agrees under the pressure.  Can a case be made out for undue influence?  Turns on whether her situation was so dire.
c. Hypo: Woman tries to refute her gym membership after being pressured for 2 hours by employees, given crazy sales pitch.  Can the case be made for undue influence?  The problem in all this is how vague do we want these standards - case could be made for anybody.  Everybody wants to get out of contracts - we must be wary of just voiding these so quickly.  
3. Concerns with Undue Influence
a. That people will try to void contracts that they were initially happy with, because of quick decisions
b. We may want weak people to learn from their mistakes.  We don’t want to make impulses forgivable.
iv. DURESS 
1. Restatements 174:  When duress by physical compulsion prevents contract (Void)
2. Restatement 175:  When duress by threat prevents contract (Voidable)
3. Restatement 176: When a threat is improper - Clarifies 175.  This defines the terms by which a threat will be deemed improper. 
4. Hardly any market is perfectly competitive. The question is when does a market sufficiently deviate from being competitive to negate the assumption that the promisee has a valid choice set.  Between competitive market and monopoly is a line drawing problem. 
5. Hypo:  Rescue at sea - Charging exorbitant amount because no other choice.
a. Obvious reasons to not allow the contract (if above market amount) - rational act to sign the contract.
b. But what about other side - what of rescuers who could not compete in marketplace (that varies during storm) at market value.  
6. Hypo:  Sign this contract or death.  You sign. Obviously, duress.  We don’t want inefficiencies in market, duress prevents market-place terms from being negotiated.  Autonomy issues as well - we want free right to negotiate.
7. Hypo: X says to D, sign this contract or I’ll kill you.  P signs contract with D, to rescue D from X.  Is this contract voidable?  P is not source of threat.  
8. Hypo: Sign this contract, or I’ll tell your wife about your affair.  Is this contract voidable?  Analogous to Silsbee v. Webber.  
9. Hypo:  $50 Tickets to concert - they sell it to you for $500, but take IOU.  You refuse to pay.  Is there autonomy - No. But is that enough when it’s such a subjective rationale.  In this case, you know the consequences, no fraud - should we allow them out of the contract.  In the autonomy perspective, yes.  In the analyze their other choice perspective (was it reasonable), maybe.  The Restatement provision makes an illegal threat duress - so that this was scapling might invalidate it.
10. Hypo:  Prosecutor says to defendant - plead guilty to 2nd Degree Manslaughter for 10 year sentence, and we won’t try you for 1st Degree Murder with life sentence.  No autonomy.  But is this reasonable alternative.  Check out Restatement.
11. For duress to exist, there must be a choice between 2 entitlements.
12. Continuum from free choice-uncomfortable choice- constrained choice- no real choice at all. Duress falls on the no real choice at all end of the continuum.
v. What is the difference between incompetence versus undue influence.
1. Incompetence is internal - other party may not know of situation.
2. Undue influence is external - other party is taking advantage of it.
3. This was a claim about a specific situation, whereas incompetence is generally incapable of contractual obligations.
vi. What is the difference between duress versus undue influence.
1. Not duress because no improper threat - this case goes near that line, the behavior of the school administrators in trying to make him resign now would be an improper threat (treated as duress), but back then was likely proper.  
vii. What is the difference between economic duress versus undue influence.
1. How is his argument that he would be incapable of working if he didn’t sign the contract different.  Here, there is no monopolistic economic threat (is this accurate - this screen is so gross).  
viii. Why is this case undue influence.
1. Two sides of the equation.  First, the circumstances that Odorizzi finds himself in. Second, the willingness of the other side to take advantage of him.  
9. UNCONSCIONABILITY
a. UCC 2-302:  Unconscionable Contract Clause - Not helpful
b. Restatement 208:  Unconscionable Contract or Term - Not helpful
c. Procedural Unconscionability – How the bargain is made is unconscionable
d. Substantive Unconscionability – A clause is unconscionable.
e. Do we need both? Probably.  If 1 party had no bargaining power, etc. you shouldn’t have to show a hugely unconscionable term, while if the term is so ludicrous that no party would agree to it, there is less need to show procedural problems.
f. Cases
i. Williams v. Walker-Thomas Furniture Co. 
1. Facts - Retail store has cross-collaterization clause in payment of contract that disadvantages defaulting parties.  Customers, who have had items taken away, want to undo clause as being unconscionable.
2. Holding - The Court holds that it is unconscionable.  There needs to be both procedural and substantive unconscionability.  Procedural - Absence of reasonable choice by one party due to bargaining power.  Wright says there must be reasonable opportunity to understand terms (i.e. fine print).  Substantive - Contract term that is unreasonably favorable to one party.  
3. Benign story says this is clause that parties would have struck.  That without term, poor people would not be able to buy these items.  They would be too expensive.  This allows poor customers the ability to buy on credit.  
ii. Wille v. Southwestern Bell Telephone Co.
1. Facts - Plaintiff’s ad in yellow pages listed incorrectly.  There is boilerplate clause in contract that prevents plaintiff from collecting anything beyond cost of ad.  Case is somewhat analogous to Hadley but not offered as a default rule.  Why shouldn’t it have been a default rule?
2. Gillette says no procedural unconscionability - because there is no monopoly on advertising and he had the ability to easily read the clause - not hidden (seems like this is debatable - yes, they had other means of advertising - but no phone listing).  In Judge Wright’s terms, they had equal bargaining power - but where else could he really have gone?
3. But this was not substantially unconscionable, because the term is not unreasonably favorable - Problem is that there is such variation in damages for people advertising.  This clause limits the yellow pages liability and to keep costs down for everybody.  To do otherwise would increase negotiation costs, and skew the distribution of the costs to the individual customer.  
4. Holding - The court holds this is not unconscionable.  There is little information asymmetry - as the seller is not in position to know what cost to buyer will be.  The difference between this and warranty of merchantability is that there is such variance in damages with unconscionable terms.  
5. Not clear that the analysis of substantive/procedure unconsciability once done, is made a different argument by the addition of boilerplate argument.  This is likely a surrogate for the analysis.
iii. Carnival Cruise Lines v. Shute
1. Facts - Terms of suit, on back of ticket - given on take it or leave it basis.  Is this unconscionable?  
2. Benign Story - Not necessarily, because it may be to buyer’s benefit to have this clause.  May lower costs for cruise and then allow them to pass that along - lowering the costs.  
a. Theory:  While many do not read the clause, as long as those who do read (such that they have other market alternatives, and can actually effect changes in the contract) represent the rest of the passengers - then this will be passed along.  As long as this other party can adequately represent - this works.  But what if these other parties just decide to take their business elsewhere - just leaving the suckers.  If this assumption is not true, then argument falls apart.Thus, we expect terms on standard term contract to be mutually advantageous.  This is the benign version of the story.
b. Is there social benefit to having these standard-form contracts (reducing transaction costs) than allowing a negotiated clause for higher recompense?  Why won’t a cruise line let the customers who wouldn’t go otherwise, negotiate to be in another place?  Because the seller wants to be able to control their agents - to prevent them from being able to negotiate terms.  
3. The malign story.  Justice Stevens doesn’t see this forum-selection clause as an internalization of the economic bargain that buyers would wish.  That is the majority’s viewpoint - Stevens sees it as the effect of disparate bargaining power.  He sees no one representing the non-readers, so the company has no incentive to internalize the true economic bargain.  The ship-operator can put into effect a clause, that the offeree is not in position to judge whether it represents buyer’s interests.  There is a difficult balancing of what standard form contracts are acceptable - there is no way to tell benign from malign circumstances - the court is not going to be able to solve this problem either.  
4. The question is, do we think the costs of letting litigation go further (without a conclusive presumption of malign/benign) is less than the cost of having a conclusive presumption (and having wrong decisions and litigation costs of parties wastefully bringing forward).  We probably think presumption should be on buyer.   There will be some mistakes.  If the default rule could be to place presumption on malign side - because cruise company has resources to overcome presumption.  Problem with this is there would be many more false positives in cruise company’s malign clauses.  
10. ALLOCATION OF RISK IN LONG-TERM CONTRACTS
a. UCC 2-615 – Excuse by failure of Presupposed Conditions
i. Did the seller, or one party, assume the greater obligation ex ante?
ii. Was there a contingency that materialized that was beyond the sphere of considered assumptions of both parties? (Depends how wide or narrow you characterize the contingency. Political turmoil in the Middle East or an Oil Embargo)
iii. Does the contingency render the contract impracticable?
iv. If the courts are going to do a lot of ex post adjustments, people will invest less in bargaining ex ante.  This will put greater burdens on the court system and will only be good for society if the courts are good at sorting these issues out.
b. Traditionalists like Posner think 
i. Courts are bad judges ex-post of figuring out what parties agreed to ex-ante. Cheaper to let chips lay where they land.
ii. Gambles that give the potential for huge profits also give potential for huge losses. It is good for contract law to make irresponsible businessmen take hits for their hubris. 
c. Relational Theory of Contracts recognizes
i. Not all contingencies can be thought of or are worth being though of ex-ante.
ii. There may be asymmetrical information allocation, which impedes parties’ ability to fill gaps.
iii. How the source of the gap is labeled will tell courts how to fill the gap.
iv. Prisoner dilemma where each side is better off extorting the other, may lead to court adjustment being the cheapest way to assign liability for risks that fall in contractual gaps b/c parties' self-interest leaves them worse off than they would be through a coordinated effort. 
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v. Given it is reasonable to assume parties wanted Joint Maximization, court will interpret K in a manner that brings this result.
d. Cases
i. Aluminum Company v. Essex Group (p. 1233)
ii. Facts - Eventualities (gaps) come up that parties did not expect - how do we deal with these conflicts. 16 year contract, and Essex has unilateral right to extend contract.  Price is variable based on number of indices - there is price cap (limit on the upside), but not a similar one on the downside.  Few years into contract when dispute arises.  Prices have changed - so that Essex is making killing - the market price for finished product is dramatically less than for the component products.  Energy crisis and other outside events have killed the market.  Both sides entered contract, obviously believing mutually beneficial - at this point to change contract terms, would be to change the risks that it would seem they bargained for.  
iii. The price cap shows that Alcoa agreed to a max to charge Essex - is a signal of their greater obligation in the absence of a price floor.  (the inclusion of one is the exclusion of the other)
iv. They did not have an option to extend contract-  Essex was in control.  
v. Posner analogizes this contract though to a gamble in long-term contract.   But the problem is that the gamble may not have been balanced on each side.   This is ahistorical event - that deviates far outside parameters of consideration.  
vi. This all hinges on how you see the basic inquiry - was this a term that ex-ante they could have foreseen?  The court avoides this foreseeability inquiry - believing that this is just a tool for public policy, no objective reality underlying it.  But despite the court rejecting this measure of foreseeablity, they turn around and utilize it.  
vii. The parties knew there were events - unforeseen - that could drive the price outside of the predicted range.  That something could happen means that it is a contingency that parties must have assumed could happen.  Maybe not this exact event, but one of a class of actions.  



